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THE NEGOTIABLE INSTRUMENTS LAW. 


OWEVER much lawyers may differ as to the expediency of 
the attempt to secure by codification uniformity in American 
commercial law, all will agree that the commi8sioners for pro- 
moting uniformity of legislation in the United States could not 
have selected a better subject for the beginning of the experiment 
than that of negotiable paper. Even the opponents of codification 
must admit that the Negotiable Instruments Law, framed and 
recommended by the commissioners in 1896, and already enacted 
in fifteen states,! contains a number of desirable changes in the 
law of Bills and Notes, and will, when generally adopted, settle 
definitively several questions which have given rise to much litiga- . 
tion and conflict of decisions. On the other hand, the friends of 
codification who chance to read the following pages may become 
convinced that there are serious defects of commission and omis- 
sion in the newcode. Codification is with us a new art, and it 
is not surprising, although it is unfortunate, that the commission- 
ers did not realize, as continental codifiers realize, the extreme 
importance of the widest possible publication of the proposed code, 
and the necessity of abundant criticism, especially of public crit- 
icism, from practising lawyers and judges, professors and writers, 

































1 Colorado, Connecticut, Florida, Maryland, Massachusetts, New York, North Car- 
-olina, North Dakota, Oregon, Rhode Island, Tennessee, Utah, Virginia, Washington, 
Wisconsin, and also the District of Columbia. 
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merchants and bankers. It is far from an agreeable task to offer 
criticisms at this late hour! Nor would the following criticisms 
be offered now but for the writer’s conviction that the Negotiable 
Instruments Law ought not to be enacted by any state which has 
not yet acted in the matter, unless changed in important respects, 
and that those states in which it has been adopted should remedy 
its defects by supplemental legislation.2, The plan of making the 
law of Bills and Notes uniform throughout the United States has 
found favor in so many states that the enterprise ought to be car- 
ried through on the basis of the commissioners’ proposed code. 
But in the interest of future codification, as well as for the sake of 
the law itself, this new legislation should be in such form as to 
stand the fire of adverse, if also fair-minded, critics. 

Before considering the defects in the new code attention should 
be called to its merits. These are of two kinds: first, salutary 
changes in the law; and, secondly, the settlement of controverted 
questions. 

Under the new law a negotiable instrument may be made pay- 
able to one or more of several payees,® or to the holder of an office 
for the time being. These provisions give effect to the tenor of 
the instrument and nullify certain unfortunate decisions to the 
contrary in which the judges failed to grasp the mercantile con- 
ception of such instruments.® Another judicial error is corrected 
by the provision that an instrument, though indorsed in blank, 
ceases to be negotiable by delivery whenever the last indorse- 
ment thereon is a special indorsement.6 Section 166 enacts that 
the maturity of an acceptance for honor of a bill payable after 
sight shall be calculated from the date of the noting for non- 
acceptance, and not, as was erroneously decided in Williams v. 
Germaine,’ from the date of the acceptance for honor. Since an 





1 The writer, although interested in the subject of Bills and Notes both as an author 
and a teacher, saw the Negotiable Instruments Law for the first time after its enact- 
ment by four state legislatures. 

2 For several of the criticisms here suggested the writer gratefully acknowledges 
his indebtedness to his colleagues, Professor Williston and Professor Brannan, who 
successively have had charge of the subject of Bills and Notes in the Harvard Law 
School during the last ten years, and he takes satisfaction in adding that these ex- 
perts in the law of Negotiable Paper concur with the views expressed in this paper. 

8 N.I. L.sect.8-5. The references follow the numbering of the commissioners’ draft. 

# N. I. L. sect. 8-6. 

5 Blanckenhagen v. Blundell, 2 B. & Al. 417; Cowie v. Stirling, 6 E. & B. 333. 

6 N. I. L. sect. 9-5, nullifying the doctrine first advanced by Lord Kenyon in 
Smith v. Clarke, Peake, 225; 1 Esp. 180, s.c. The language of sect. 9~5 is not hap- 
pily chosen for the reasons pointed out, infra, p. 246. 

77 BL & C. 468, 
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acceptor, by section 62, engages to pay the bill “according to the 
tenor of his acceptance,” he must pay to the innocent payee or 
subsequent holder the amount called for by the bill at the time he 
accepted, even though larger than the original amount ordered 
by the drawer. A bank certifying a raised check is in the same 
case, since section 187 assimilates a certification to an acceptance. 
If the acceptor or certifying bank must honor his acceptance or 
certification in such a case, a fortiori a drawee who pays a raised 
bill or check, without acceptance or certification, should not re- 
cover the money paid from an innocent holder. These results 
are at variance with numerous American decisions, but they are 
changes for the better, and, so far as adopted, bring the law of 
this country into harmony with the law of nearly, if not indeed 
all, of the European states.! 

Other judicious’ changes for the better, but not involving the 
correction of judicial mistakes, are the following: The aboli*ion ot 
days of grace; the assimilation of sight and demand paper ;* the 
provisions that the negotiability of the instrument shall not be 
affected by its bearing a seal;* that a payor may disregard a con- 
dition in an indorsement ;° and that the holder in due course may 
enforce payment of an altered instrument according to its original 
tenor.® 

Especially to be commended are those sections of the new code 
which settle, and in the right way, certain questions which have 
been a prolific source of litigation and antagonistic decisions. No- 
thing but good can come from enacting that the negotiability of 
an instrument is not destroyed by a clause providing for the pay- 
ment of exchange,’ or the costs of collection, or an attorney’s fee in 
case of default,’ or by a clause giving a power to confess judg- 
ment. The same is true of the provisions that an antecedent 
debt constitutes value; that the holder in due course, although 
he paid less, may enforce payment of the face value from all parties 
to the instrument ; # and that a check is not an assignment of the 
drawer’s claim upon the bank. The rules regulating the liability 
of the anomalous indorser are admirable, but for one slight omis- 
sion which may be easily remedied, as will be shown on a subse- 
quent page. The doctrine of Section 16, that one who has signed 





1 4 HARVARD LAW REVIEW, 306, 307. 2N. I. L. sect. 85. 
8 N. I. L. sect. 7-1. # N. I. L. sect. 6-4. 5 N. I. L, sect. 39. 
6 N. I. L. sect. 124. 7 N. I. L. sect. 2-4. 8 N. I. L. sect. 2-5 
9 N. I. L. sect. 5-2. 10 N. I. L. sect. 25. ll N. I. L. sect. 57. 
12 N. I. L. sect. 189, 18 N. I. L. sect. 64. 1k Infra, p. 250. 








244 HARVARD LAW REVIEW. 


a negotiable instrument complete on its face is liable thereon to a 
holder in due course, although it was never delivered by him, but 
lost by him, or stolen from him, or even from some one else after 
his death, is somewhat startling at first. But it should commend 
itself on reflection. It has been adopted, after much considera- 
tion, in Germany. 

The new code, it is believed, would have gained greatly in sim- 
plicity, arrangement, and expression, if its framers had grasped 
firmly the principle that the formal right of a claimant upon a bill 
or note depends solely upon whether he is the holder by the tenor 
of the instrument, and had also given due emphasis to the distinc- 
tion between real and personal or equitable defences. It is, how- 
ever, too late to recast the code. The critic must content himself 
with pointing out formal or substantial defects in particular sec- 
tions. 

If it be said that it is not worth while to make merely formal 
changes in sections that have been already enacted in sixteen 
jurisdictions, it may be answered that clearness, conciseness, and 
the right way of putting things are intrinsically desirable, and that 
improvements of this kind do not involve any sacrifice, as to the 
substantive law, of the principle of uniformity. 

It is from this point of view that the following suggestions are 
made as to matters of form. 

SECTION 3-2 provides that an order or promise is not rendered 
conditional by the addition of “A statement of the transaction 
which gives rise to the instrument.” What do these words mean? 
Do they cover the case of a note coupled with the words, “Given 
as collateral security for A’s debt to the payee?” Such an inter- 
pretation, although a literal one, would be deplorable, and would 
nullify several decisions.1_ Mr. Crawford, the draftsman of the 
code, suggests that this sub-section applies to the case of notes 
containing a statement that it is given for a chattel which is to be 
the property of the owner of the note until the note is paid. Such 
a note is deemed negotiable in several states,’ and justly, being in 
effect nothing more than a note secured by a chattel mortgage. 





1 Robbins v. May, 11 A. & E. 213; Haskell v. Lambert, 16 Gray, 592; Costelo v. 
Crowell, 127 Mass. 293; 134 Mass. 280, 285; American Bank v. Sprague, 14 R. I. 
410; Hall v. Merrick, 40 Up. Can. Q. B. 566. 

2 Crawford, An. N. I. L. 12. 

8 Chicago Co. v. Merch. Bank, 136 U. S. 268; Howard v, Simpkins, 69 Ga. 773; 
Choate v, Stevens, 116 Mich. 28; Heard v. Dubuque Bank, 8 Neb. 10; Mott 
Havana Bank, 22 Hun, 354; Kimball v. Mellon, 80 Wis. 133. 
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But it-is highly improbable that the courts of Massachusetts, 
Kansas, and Minnesota, which have taken the opposite view,! will 
treat this sub-section as changing the law of those states. One 
New York judge has already ruled that the Negotiable Instruments 
Law has no application to such a note.2_ Many cases have decided 
that the statement of a consideration in a note is not notice toa 
transferee of its failure.2 But the doctrine of these cases, which are 
doubtless the only ones which this sub-section can fairly be made 
to cover, is a rule as to dona fides, and has nothing to do with con- 
ditions. The sub-section in question should be stricken from the 
act. If interpreted literally, it is mischievous. If not taken liter- 
ally, it is obscure, inartistic, and useless. 

SECTION 36-2 and 3. An indorsement is restrictive which either 
(1) “constitutes the indorsee the agent of the indorser, or (2) vests 
the title in the indorsee in trust for or to the use of some other 
person.” Since the so-called “agent of the indorser” has, under 
section 37, the right to sue in his own name on the instrument, 
but for the benefit of the indorser, he is in truth a trustee, and not 
a mere agent. The sub-sections 2 and 3 should therefore be con- 
solidated as follows: “An indorsement is restrictive which vests 
the title in the indorsee in trust for the indorser or some third 
person.” 

SECTION 137 is to the effect that a drawee who destroys a bill 
delivered to him for acceptance, or refuses to return it within the 
usual time, shall be deemed to have accepted it. A refusal to 
accept is an acceptance! Such a perversion of language would be 
strange enough anywhere, but in a deliberately framed code is 
well-nigh inexplicable. As a consequence of this fantastic pro- 
vision the holder may bring concurrent actions : against the drawee 
because of his fictitious acceptance, and against the drawer be- 
cause of the drawee’s non-acceptance. Nor is anything gained by 
this fiction, of which there is no trace in the English act. All the 
demands of justice are met by holding the misconducting drawee 
liable for a conversion of the bill The section should be can- 
celled as worse than useless. 





1 Sloan v. McCarty, 134 Mass. 245; South Bend Co. v. Paddock, 37 Kan. 510; 
Deering v. Thorn, 29 Minn. 120. 

2 Third Bank v. Spring, 28 N. Y. Misc. Rep. 9. 

8 1 Ames, Cases on Bills and Notes, 775, n. I. 

* Under the New York statute, 2 Rev. Stat. (6th ed.) 1161, from which section 137 
is copied, the holder, to recover, must prove a conversion of the bill. Matteson z. 
Moulton, 79 N. Y. 627. 
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The following sections of the code seem to the writer to be 
defective, not merely in point of form, but in substance. 

SECTION 9-3 declares an instrument to be payable to bearer, 
although it is “payable to the order of a fictitious or non-existing 
person.” Such a rule ignores the tenor of the instrument ; nor is 
there any judicial precedent or mercantile custom in support of 
the notion that a bill payable to a fictitious payee, but not indorsed 
in the name of such payee, is payable to bearer. In all the reported 
cases, instruments payable to a fictitious payee have been in- 
dorsed in the name of such payee before negotiation. By the 
combined effect of this section and section 16, if a note payable 
to a fictitious payee were stolen from the maker, and indorsed 
by the thief in the name of the payee, the maker would be liable 
upon the note to any holder in due course. For, the note being 
already payable to bearer, the forged indorsement in the payee’s 
name would be of no legal significance. Such a result would be 
a cruel injustice to the maker. The section should be materially 
changed. The real and commendable object of the section would 
be attained, without resorting to a fiction, by a provision as fol- 
lows: “Ifa bill be drawn, or a note made, payable to the order of 
a person known by the drawer or maker to be fictitious or non- 
existent, or of a living person not intended to have any interest 
in the instrument, and if such bill or note be indorsed by the 
drawer or maker in the name of the nominal payee, the instru- 
ment will have the same effect as a bill or note payable to the 
order of, and indorsed by, the drawer or maker respectively.” , 

SEcTION 9-(5) provides that an instrument is payable to bearer 
“(1) where it is expressed to be so payable” and “ (5) where the 
only or last indorsement is an indorsement in blank.” The lan- 
guage of this sub-section (5), which is borrowed from section 8-(3) 
of the English act, is not well chosen. If it is to be taken as it 
stands, a note payable by A to the order of B and bearing the 
anomalous blank indorsement of C ~would be payable to bearer. 
This, of course, would be an absurdity, but it is certainly true that 
the only indorsement is an indorsement in blank. This objection 
apart, the sub-section means that, if an instrument is expressly 
payable to bearer, it continues to be so payable, although it after- 
wards be indorsed specially ; but that, if an instrument payable 
to the order of a particular person has become payable to bearer 
by being indorsed in blank, it ceases to be payable to bearer, if 
afterwards indorsed specially. This distinction between instru- 
ments originally payable to bearer and instruments made so pay- 
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able by indorsement in blank is illogical and undesirable, and 
probably was not contemplated by the framers of the English and 
American acts. There is still a third objection to this sub-sec- 
tion. If an instrument indorsed in blank and subsequently in- 
dorsed specially, so that it is no longer payable to bearer, is trans- 
ferred by the special indorsee by delivery merely, the transferee 
cannot sue parties prior to the special indorser in his own name, 
but only in the name of his assignor. This puts the assignee to 
unnecessary inconvenience. As owner of the instrument, although 
not, according to this sub-section, holder, he ought to have the 
right to strike out the special indorsement, thus making the in- 
strument once more payable to bearer, and as bearer to sue upon 
it in his own name. The following substitute is suggested for 
section 9-(1) and 9-(5) : “ The instrument is payable to bearer 

“‘(1) when it is expressed to be so payable; 

(5) when, although originally payable to order, it is indorsed in 
blank by the payee or a subsequent indorsee— 

“ An instrument payable to bearer will, however, whenever it is 
indorsed specially, carry notice that the property in it was at one 
time vested in the special indorsee, so that, in the absence of an 
indorsement or assignment by him, all subsequent holders will 
hold for the benefit of such indorsee.” 

SECTION 20 provides that a person who purports to sign an in- 
strument in behalf of a named principal is not liable on the instru- 
ment, if he was duly authorized by the principal. By necessary 
implication he is liable on the instrument, if not duly authorized.} 
This is a departure from the English act and from the almost uni- 
form current of judicial decisions.2, This new rule involves a flat 
contradiction of the instrument, and the fiction works not justice 
but injustice. For example: A, mistakenly believing that he is 
duly authorized, signs a note, “A, agent for B,” and delivers it to 
C,the payee. At maturity B repudiates the note. He is, however, 
at that time a bankrupt. A is rightfully chargeable to C on his 
implied warranty of authority, but only to the amount that C might 
have recovered from B, if he had authorized the note. But, under 
section 20, A is liable to C for the face of the note. 

By SEcTION 22 the indorsement or assignment of the instrument 
by an infant “passes the property therein.” Does this section, 





1 Mr. Crawford so interprets the section. Crawford, An. N. I. L. 26. 

2 Hall v. Crandall, 29 Cal. 567; Noyes v. Loring, 55 Me. 408; Bartlett v. Tucker, 
104 Mass. 336; White v. Madison, 26 N. Y. 117; Miller v. Reynolds, 92 Hun, 400. 
The case of Byars v. Doores, 20 Mo. 284, is contra. 
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like the corresponding section of the English act, mean merely that 
the indorsee has the right to enforce payment from all parties 
prior to the infant, or does it mean that the indorsee becomes 
absolute owner of the instrument, so that he and his transferees, 
whether with or without notice of the infancy, may retain the 
instrument even against the infant? If it was intended to repro- 
duce the effect of the English act on this point, it is unfortunate 
that the unambiguous language of that act was not retained. If, 
on the other hand, it was intended to make the infant’s transfer 
of negotiable paper irrevocable, the section introduces a radical 
change in the law as to the rights of infants, and one that goes 
unnecessarily far in protecting an indorsee who knows that he is 
dealing with an infant. 

SECTION 29 defines an accommodation party as one who has 
signed the instrument “without receiving value therefor and for 
the purpose of lending his name to some other person.” By this 
definition one who has received a commission, which is certainly 
value, for lending the credit of his name would not be an accom- 
modation party. But no business man or good lawyer would 
sanction such a distinction. The words, “without receiving value 
therefor and,” should be cancelled as inaccurate and misleading. 

SECTION 34 distinguishes between special and blank indorse- 
ments, but it is nowhere stated that an indorsement, like the draw- 
ing of a bill, is an order. If the payee writes, “I assign this note 
to B,” or “I guarantee to B the payment of this note,” is he liable 
as indorser on his assignment or guaranty? Is his transferee an 
indorsee, and therefore within the rule that gives a holder in due 
course the title free from equitable defenses? There are numer- 
ous but discordant decisions on these points, and it is unfortunate 
that the new code does not secure uniformity here, as it does in 
the matter of notes payable with exchange or attorneys’ fees. 

SECTION 37 confers upon the indorsee under a restrictive in- 
dorsement the right to bring any action that the indorser can 
bring. Inferentially such an indorsee cannot sue his indorser. 
This is just, if the instrument was transferred to the indorsee for 
the benefit of the indorser. But unjust, if the indorsement was 
for value to the indorsee in trust for a third person., 

SECTION 40, which has no counterpart in the English act, pro- 
vides that an instrument indorsed in blank, although subsequently 
indorsed specially, “may nevertheless be further negotiated by 
delivery,” the special indorser being liable of course “to only such 
holders as make title through his indorsement.” If, for example, 
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the special indorsee lost possession of the instrument by accident 
or theft, and the finder or thief transferred it by delivery to one 
who had no notice of the loss or theft, the latter is entitled to 
charge all parties antecedent to the special indorser. Lord Kenyon 
ruled to this effect in Smith v. Clarke,! and his view was followed 
by the courts,? and was repeated in the text-books, in a form much 
resembling the language of the section under discussion.? But 
Lord Kenyon failed to see that the special indorsement was notice 
that the instrument had become the property of the special in- 
dorsee, and that the right of any subsequent taker must be derived 
through him. To correct Lord Kenyon’s error, and, as Mr. Chal- 
mers tells us,* “to bring the law into accordance with mercantile 
understanding,” section 8-3 was inserted in the English act, 
which defined an instrument payable to bearer as one “which is 
expressed to be so payable, or on which the only or last indorse- 
ment is an indorsement in blank.” This section of the English 
act is reproduced in section 9-5 of the American act, so as to 
change the law in this country also. Then, in apparent forgetful- 
ness of the effect of section 9-5, the framers of the American act 
insert section 40, which changes the law back to its former state. 
One of these repugnant sections, and preferably section 40, should 
be cancelled.® 

SECTION 49 gives to the transferee of an instrument payable 
to the order of the transferer, but not indorsed by the latter, 
“such title as the transferer had therein,” and also “the right to 
have the indorsement of the transferer.” If an indorsement was 
intended, but omitted through inadvertence, it is obviously just 
that the transferer should be required to indorse subsequently. If, 
on the other hand, the omission is not due to inadvertence, it is as 
obviously unjust, as Mr. Bigelow has pointed out,° to compel the 
transferer to assume the liabilility of an indorser. In section 44 
it is provided that any person under obligation to indorse in a 





1 Peake, 225; 1 Esp. 180, s. c. 

2 Walker v. MacDonald, 2 Ex. 527; Savannah Bank v. Haskins, tor Mass. 370; 
Houry v. Eppinger, 34 Mich. 29; Watervliet Bank v. White, 1 Den. 608; French z. 
Barney, 1 Ired. 219; Mitchell v. Fuller, 15 Pa. 268. 

8 Byles, Bills (13th ed. 1879), 152; Chitty, Bills (11th ed. 1878), 173; Chalmers, Dig. 
of Bills of Exch. (1878) 96. 

* Chalmers, Bills of Exch. (5th ed.) 24. See, also, Byles, Bills (16th ed. 1899). 

5 The neutralizing effect of section 40 upon section 9-5 is recognized by the 
learned writer in 17 Banking Law Journal, 775, who adds: ‘‘ More wrong than right, 
it seems to us, will follow the operation of the law as it now stands.” 

6 Bigelow, Bills and Notes (2d ed.), 295, n. 1. 
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representative capacity may indorse in such terms as to negative 
personal liability. But there is no similar provision for a qualified 
indorsement in section 49. Such a provision should be added to 
this section.! 

There is a further objection to this section. If the transferee by 
delivery merely of an instrument payable to the order of the trans- 
ferer always acquires only the rights of the latter, such a transferee 
of a note made for the accommodation of the payee could not 
enforce it against the maker, even though he might have given to 
the payee the money which it was the object of the maker to pro- 
cure for the payee on the credit of his own name. Such a result 
would be a reproach to the law, even if due to the action of the 
courts. But this section, so far from codifying, actually nullifies 
the judicial precedents in this country.2. This defect in this sec- 
tion would be cured by inserting after the word “addition” the 
words, “the right to enforce the instrument against one who 
signed for the accommodation of his transferer and.” 

SECTION 64, defining the liability of the anomalous indorser, is an 
excellent piece of codification but for one slip. One not otherwise 
a party to a bill payable to the order of the drawer may sign it for 
the accommodation of the acceptor, as in Matthews v. Bloxsome.? 
He should clearly be liable to the drawer-payee. But by the sub- 
section 2 he is liable only to parties subsequent to the drawer. 
This case may be provided for by making the first two sections 
read as follows : — 

(1) “If the instrument is a note or bill payable to the order of 
a third person, or an accepted bill payable to the order of the 
drawer, he is liable to the payee and to all subsequent parties.” 

(2) “If the instrument is a note or unaccepted bill payable to 
the order of the maker or drawer, or payable to bearer, he is liable 
to all parties subsequent to the maker or drawer.” 

SECTION 65 introduces the distinction that the implied warranty 
of genuineness, title, and the like of the transferer by delivery 
inures to the benefit of his immediate transferee, whereas the sim- 





1 The Colorado legislature, to remedy this injustice, before enacting this section, 
added to the sentence requiring an indorsement the words, “if omitted by accident 
or mistake.” 

2 Hughes v. Nelson, 29 N. J. Eq. 547; Matthias v. Kirsch, 87 Me. 523; Meggett 
v. Baum, 57 Miss. 22; Freund v. Importers’ Bank, 76 N. Y. 352. See, further, the 
Scotch case of Hood vw. Stuart (Court of Sess., March 20, 1870) and the analogous 
case of an accommodation bond, Dickson v. Swansea, L. R. 4 Q. B. 44, which greatly 
lessens the authority of Edge v. Bumford, 31 L. J. Ch. 805. 

8 33 L. J.Q. B. Young v. Glover, 3 Jur. N. S. 637, is a similar case. 
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ilar warranty of the indorser without recourse runs in favor of all 
subsequent holders. This idea that the indorser without recourse 
is liable to any one but his transferee is an original invention of 
the Negotiable Instruments Law. But this is its only merit. To 
say that such an indorser is liable in any manner on the bill is to 
contradict the plain language of his indorsement. His liability 
is extrinsic to the bill. As the vendor of the bill, he, like the 
vendor of other personal property, is liable to his vendee, but to 
no subsequent purchaser, for the genuineness and title of the 
thing sold. His liability is therefore identical with that of the 
transferer by delivery. This view is brought out in almost all of 
the sixteen reported cases seen by the writer, in which an indorser 
without recourse was made a defendant. There seems to be no 
trace of authority for an action against such an indorser by any 
one but his immediate transferee. In one case! a subsequent 
holder attempted to charge the indorser without recourse, but the 
court decided against him, Mr. Justice Dillon delivering a con- 
vincing opinion, in which the indorsement without recourse was 
treated as creating the same liability as a transfer by delivery. 
Section 65 should be amended by adding in the first sentence after 
“warrants” the words, “as a vendor, and, therefore, only to the 
vendee,” and by cancelling the sentence beginning with the words, 
“ But, when the negotiation.” 

SECTION 66 betrays the same misconception in regard to war- 
ranty as the preceding section. One who indorses without quali-,, 


fers the bill for value, he incurs the additional but extrinsic liabil- 
ity of a vendor. But this liability runs only to his indorsee as a Y 
vendee. These liabilities are quite distinct. As indorser, he can- 
not be charged until the maturity of the bill and after due diligence 
exercised by the holder. As warrantor, since the warranty is 
broken at the moment of transfer, if at all, he may be sued at / 
once, before maturity, and without regard to presentment or notice.” 
An accommodation indorser is obviously not a vendor. The party y 
accommodated fills that position. The accommodation indorser 
is, therefore, not liable as a warrantor, but is chargeable only as 





1 Watson v. Chesire, 18 Iowa, 202. In Challis 7, McCrum, 22 Kan. 156, Mr. 
Justice Brewer said: “Of course no action will lie on the indorsement, for by his 
written contract Challis expressly declines to assume the liability of an indorser. If 
sustainable at all, it must be against him as a vendor, and not as an indorser, and 
upon the doctrine of implied warranty.” 

? Turnbull v. Bowyer, 40 N. Y. 456; Warren-Scharf Co. v. Com. Bank, 97 Fed. 
R. 181; Copp v. McDougall, 9 Mass, 1; Blethen v. Lovering, 58 Me. 437 (seméle). 
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indorser upon the bill after maturity and due notice of dishonor.! 
Section 66, making an_accommodation indorser liable as a war- 
rantor, ignores an important distinction, nullifies sound decisions, 
and does injustice to the accommodation indorser by imposing 
upon him a liability which he never intended to assume, and which’ 
cannot be justified on any legal principle. Section 66 should be 
amended by omitting everything after “ qualification ” in the first 
line to the word “engages” in the first line of the last paragraph. 

There is a further criticism to be made upon sections 65 and 66. 
The transferer by delivery or by a qualified indorsement not only 
warrants, in section 65-1, 2, and 3, the genuineness of the instru- 
ment, his title to it, and-the capacity of prior parties, but also, by 
65-4, ‘ that he has no knowledge of any fact which would impair 
the validity of the instrument or render it valueless.” Why should 
the knowledge of the transferer be irrelevant in the case of forgery, 
or capacity of prior parties, and yet be essential when the instru- 
ment is invalid because of usury or other statutory real defence, 
or, if the transfer is after maturity, by reason of payment, failure 
of consideration, or other personal defence? This sub-section cod- 
ifies the New York case of Littauer v. Goldman,? which is at vari- 
ance with general judicial opinion,* and has been spoken of by the 
court of a sister state as “admittedly supported by no prece- 
dent.” * This sub-section would be consistent with the preceding 
sub-sections, if it read as follows: “ That the instrument is subject 
to no real defence nor, if the transfer is after maturity, or after 
dishonor noted on the bill, to any personal defence.” Further- 
more, whatever be the final form of this sub-section, there seems 
to be no reason why it should not be incorporated, by reference, 
in section 66-1, if the latter sub-section is to be retained in any 
form. 

SEecTIon 68 declares that “joint payees or joint indorsees who 
indorse are deemed to indorse jointly and severally.” Joint 
makers, joint drawers, and joint acceptors are liable only jointly. 





1 Central Bank v. Davis, 19 Pick. 373; Susquehanna Bank v. Loomis, 85 N. Y. 
207 (distinguishing Turnbull v. Bowyer, supra); Case v. Bradburn, 1 Daly, 256. The 
same distinction between an accommodation indorsement and an indorsement for 


value is illustrated by Leach v. Hewitt, 4 Taunt. 731, and Cundy v. Marriott, 1 B. & 
Ad. 196. 


272N. Y. 506. 
® Giffert v. West, 33 Wis. 617; Daskam v. Ullman, 74 Wis. 474; Hannum v. 
Richardson, 48 Vt. 508; Knight v. Lanfear, 7 Rob. (La.) 172. 


* Wood v. Sheldon, 42 N. J. 421, 424. See a similar criticism in Meyer v. Rix. 
ards, 163 U. S. 385, 411, 412. 








THE NEGOTIABLE INSTRUMENTS LAW. 253 


Why this arbitrary discrimination? It would seem to be a blun- 
der, that should be corrected by cancelling the last sentence of 
this section. 

SECTION 70. “Presentment for payment is not necessary in 
order to charge the person primarily liable on the instrument.” 
This changes or would change the law, and for the worse, as to 
certificates of deposit, in Georgia, Indiana, Massachusetts, New 
Jersey, New York, Pennsylvania, South Dakota, and Vermont.! 
Furthermore, presentment would not be necessary in the case of 
bank-notes circulating as money. The section should be amended 
by adding in the first line after “ necessary” the words, “except in 
the case of bank-notes and certificates of deposit.” 

SECTION 119-4. “A negotiable instrument is discharged by any 
other act which will discharge a simple contract for the payment 
of money.” If a creditor accepts a horse in satisfaction of his 
claim, not yet matured, the simple contract claim is discharged. 
But if a holder accepts a horse from the maker before maturity, in 
satisfaction of the note, the note is not discharged. The accord 
and satisfaction gives the maker merely a personal defence, which 
is cut off the moment the note is transferred to a holder in due 
course. This sub-section should be cancelled. It would be super- 
fluous, even if it were accurate. 

SECTION 120-3. ‘“ A person secondarily liable on the instrument 
is discharged by the discharge of a prior party.” This sub-sec- 
tion is the most mischievously revolutionary provision in the new 
code. It means that if the maker is discharged by the statute of 
limitations, all the indorsers are zfso facto discharged. It means 
that, if a joint note is executed by “ A, principal,” and “ B, surety,” 
and B dies, whereby the whole burden survives to A, all the in- 
dorsers are discharged. It means that if by some inadvertence 
due notice should not be given to the first indorser so that he 
would be discharged, all subsequent indorsers, although duly noti- 
fied, would also be discharged. It would mean, but for the saving 
grace of section 16 of the National Bankrupt Law, that an indorser 
would be discharged if any prior party received his discharge in 
bankruptcy. The bankrupt law was not in force when the new 
code was recommended by the commissioners, nor when it was 
adopted by some of the states, and it may be repealed at any time. 
It is almost needless to say that there is nothing corresponding 
to this provision in the English act. It was doubtless developed 





1 In California, Iowa, Michigan, Minnesota, and Wisconsin certificates of deposit 
need not be presented to charge the bank. 
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by the draftsman from the peculiar New York case of Shutts v. 
Fingar.!. The New York court had introduced in Merritt v. Todd? 
the novel doctrine that, to charge the indorser of a demand note 
in that state, it was not necessary, as it is in other jurisdictions, to 
present the note for payment within a reasonable time. Merritt 
v. Todd was followed, with reluctance, in subsequent cases. In 
Shutts v. Fingar the holder failed to present a similar note to the 
maker until after the latter was discharged by the statute of lim- 
itations, but claimed the right, under the authority of Merritt v. 
Todd, to charge the indorser by a presentment at any time. The 
court, however, declined to follow that case to its logical conclu- 
sion. While adhering to the doctrine that a presentment of a 
demand note need not be made within a reasonable time, they 
decided that such a note must be presented before the maker was 
discharged by the statute of limitations. This, it will be seen, is 
a totally different proposition from that of sub-section 3. Since 
Merritt v. Todd has become obsolete through the adoption in 
New York of section 71 of the Negotiable Instruments Law, 
Shutts v. Fingar is now nothing more than a legal curiosity. This 
sub-section should be stricken from the new code. 

SECTION 120-5 and 6 declare that a release of the principal 
debtor or a binding agreement to give him time will discharge a 
party secondarily liable, unless the holder expressly reserves his 
rights against such party. There seems to be no sufficient reason, 
on the one hand, for inserting these doctrines of suretyship in a 
negotiable instruments code, or, on the other hand, if they are to 
| | be inserted, for omitting other doctrines of suretyship of equal 
| importance. But the question of superfluousness apart, these 
sub-sections are inaccurate in point of law. If the party primarily 
liable is an accommodation acceptor or maker, a release of him by 
the holder, or a binding agreement to give him time, does not dis- 
charge the accommodated drawer or indorser. The discharge of 
the drawer or indorser in such cases would be highly inequitable. 
The action of the holder cannot possibly prejudice them, for, under 
no circumstances, would they, on paying the holder, have any right 
either by subrogation or indemnity against the accommodation 
acceptor or maker. The authorities are unanimous against the 
discharge of the party accommodated, although he is only secon- 


































1 100 N. Y. 539. A paragraph from the opinion of Ruger, C. J. (p. 545), forms the 
staple of Mr. Crawford’s note to this section. Crawf. An. N. I. L. 84, n. (a). See, 
also, Crawf. An. N. I. L. 84, n. (c). 

2 23 N. Y. 28. 
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darily liable on the instrument.! These sub-sections are not in 
the English act, and should either be eliminated from the Amer- 
ican act or amended. Furthermore, if it is thought best to retain 
them in an amended form, another sub-section should be added, 
to the effect that an accommodation acceptor or maker, although 
the party primarily liable on the instrument, will be discharged, 
if the holder, with knowledge of the accommodation, releases, or by 
a valid agreement undertakes to give time to the accommodated 
drawer or indorser. The authorities are almost unanimous on this 
point also,? although in a few jurisdictions the accommodation 
party must resort to equity for his relief. In the judgment of the 
writer, the wise course is to drop sub-sections 5 and 6 from the 
act. 

SECTION 175 subrogates the payor for honor “to the rights of 
the holder as regards the party for whose honor he pays and all 
persons liable to the latter.” This section is identical with sec- 
tion 68-5 of the English act. Since an accommodation acceptor 
is not liable to the drawer, one who pays for the honor of the 
drawer cannot charge such an acceptor. Lord Erskine so ruled 
in Ex parte Lambert,’ disapproving of Lord Loughborough’s deci- 
sion to the contrary in Ex parte Wackerbath.* But in Ex parte 
Swan,® Malins, V. C., condemned with some emphasis the doctrine 
of Lord Erskine, and Ex parte Lambert has since been regarded 
as an overruled case.® In the face of this the English Bills of 
Exchange Act and the American Negotiable Instruments Law 
have codified the overruled opinion of Lord Erskine. Mr. Chal- 
mers in his excellent treatise is careful to indicate every instance 





1 Collott v. Haigh, 3 Camp. 281; Hill v. Read, 6 D. & Ry. N. P. 26; Sargent vz. 
Appleton, 6 Mass. 85; Parks v. Ingram, 22 N. H. 283. The following cases turn on 
the same principle: Ludwig v. Iglehart, 43 Md. 39; Gloucester Bank v. Worcester, 
10 Pick. 528; Bruen v. Marquand, 17 Johns. 58. 

2 Ewin v. Lancaster, 6 B. & S. 571; Jw re Goodwin, § Dill. 140; Hall v. Capital 
Bank, 71 Ga. 715; Lacy v. Lofton, 26 Ind. 324; Adle wv. Metoyer, 1 La. An. 254; 
Guild v. Butler, 127 Mass. 386; Canadian Bank v. Coumbe, 47 Mich. 358; Meggatt v. 
Baum, 57 Miss. 22; Westervelt v. Frech, 33 N. J. Eq. 451; T. N. Bank v. Hastings, 
134 N. Y. Sor (semble); State Bank v. Smith, 85 Hun, 200 (semé/e); Shelton v. Hurd, 
7 R. I. 403. The opposite rule obtains in Pennsylvania and perhaps in Alabama. 
Stevens v. Monongahela Bank, 88 Pa. 157; Wilson v. Isbell, 45 Ala. 142. But even 
these states lend no support to the discharge of the accommodated drawer or indorser 
by a release or time given to the accommodation acceptor or maker. 

8 13 Ves. 179. 4 5 Ves. 574. 5 L. R. 6 Eq. 344-365. 

8 Byles, Bills (1oth ed. 1874), 266, 277, and in later editions. Chitty, Bills (11th ed. 
1878), 352. “The case of Ex parte Lambert is no longer law.” 4 Am. and Eng. 
Ency. of Law (2d ed.), 499. 
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in which the English act modifies the previous law. But he gives 
no intimation that section 68-5 introduces any change. One 
must infer that he was unconscious of any change. This infer- 
ence is confirmed by the first edition of his Digest,’ published 
four years before the passage of the English act, in which he 
defines the right of the payor of honor in substantially the same 
language as that of the act. Mr. Chalmers’s statement of the 
result of the decisions is in general so accurate that one wonders 
at this slip, which is all the more surprising, because in his Table 
of Cases Overruled he includes Ex parte Lambert as overruled by 
Ex parte Swan. Section 175 should be amended by substituting 
for “liable,” the fourth word from the end, the word “prior.” This 
amendment would make the section accord with the Continental 
Law,? with the California Code,’ and with mercantile understand- 
ing. 

SEcTIoN 186 provides that the failure to present a check for 
payment within a reasonable time will discharge the drawer “to 
the extent of loss caused by the delay,” but makes no provision for 
the effect of not giving due notice of dishonor when the check has 
been presented but not paid. Such a case must therefore be gov- 
erned by section 89, with the result that the drawer is absolutely 
discharged, although the laches in giving notice has not caused 
any loss to him. This is obviously an undesirable rule, and is an 
innovation of the English and American codification. The courts 
and the text-writers give the same effect to delay in presentment 
and delay in sending notice of dishonor.‘ 

It remains to mention briefly the omissions in the Negotiable 
Instruments Law. The English act deals with the effect of the 
loss or destruction of a bill or note,° defines the liability of the 
acceptor to the drawer,® and the liability of parties in default for 
interest, damages, and reéxchange,’ and contains several provisions 
relating to the difficult subject of Conflict of Laws.§ There is 





1 Page 192. 

2 French Code de Commerce, Art. 159, translated in 3 Rand. Comm. Paper (2d 
ed.), 2836; German Wechselordnung, sect. 63, translated in 3 Rand. Comm. Paper 
(2d ed.), 2800. 

8 Sect. 3205, 3 Rand. Comm. Paper (2d ed.), 2727. 

* Clark v. Nat. Bank, 2 MacArthur, 249; Griffin v. Kemp, 46 Ind. 172; Gregg v. 
George, 16 Kan. 546; Stewart v. Smith, 17 Ohio St. 82; Purcell v. Allemong, 22 Grat. 
739; Jn re Brown, 2 Story, 502; Story, Prom. Notes, § 493; Dan. Neg. Inst. (4th ed.) 
§ 1587; 2 Benj. Chal. (2d ed.) 270. 

5 Sects. 69, 70. 6 Sects. 57 (1), 59 (2 a). 

7 Sect. 57 (1), (2), and (3). 8 Sect. 72 (1), (2), and (3). 
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nothing in the American act on any of these topics. Neither act 
mentions the duty of the drawee of a check to honor it, if in 
funds, nor the effect of the failure of the last indorser to receive 
or to transmit notices of dishonor, duly mailed with the notice to 
himself, to be forwarded to prior indorsers.1_ These omissions, 
although marring the symmetry of the new code, cannot be urged 
as fatal objections to its general adoption. 

But if the preceding criticisms are well founded, the errors and 
imperfections of the Negotiable Instruments Laware so numerous 
and so serious that, notwithstanding its many merits, its adoption 
by fifteen states must be regarded as a misfortune, and its enact- 
ment in additional states, without considerable amendment, should 
be an impossibility. 

Uniformity of amendment would be secured, and the passage by 
all the states of a judicious code of Bills and Notes would be 
accelerated, if the commissioners would reconsider the present 
Negotiable Instruments Law and submit it, in a revised form, with 
their approval, and if also they would suggest the form of supple- 
mentary legislation requisite to secure the necessary amendments 
in the states which have already passed the Negotiable Instru- 
ments Law. If this action on the part of the commissioners is 
found to be impracticable, it is hoped that the amendments pro- 
posed in this paper may commend themselves to the state legisla- 
tures. Fortunately the correction of many of the errors requires 
only the use of scissors. 

In pointing out the defects in the new code the writer must not 
be understood as criticising either the zeal or the skill of the com- 
missioners. They made a mistake, it is believed, but not an un- 
natural one, in view of the novelty of the work, in not securing an 
abundance of competent criticism, both public and private, from 
widely different sources, before issuing with their sanction the 
final draft of the proposed law. To the lack of adequate criticism 
must be ascribed the shortcomings of the Negotiable Instruments 


Law. 
James Barr Ames. 





1 Such failure discharges the prior indorsers according to Aldine Co. v. Warner, 96 
Ga. 370; Van Brunt v. Vaughan, 47 Iowa, 145 (semd/e); Stix v. Matthews, 63 Mo. 
371, 375. But Wamesit Bank v. Buttrick, 11 Gray, 387, is contra. 
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TEACHING LAW BY CASES. 


O American law school has ever existed in which the course 

of instruction, however narrow and poor it may have been, 

failed to include the study, in some sort, of reported cases But 
how far should this study be carried ? 

Here the views of law teachers diverge. 

A term has come into use, “case system,” which is understood 
by many as denoting a scheme of legal education in which reported 
cases are the only sources of written information as to what the 
law is to which the attention of the student should be turned. I 
do not think that the term meant this to those who first used it. 
It does not mean it to them now. But it is received in that sense 
by many who would be their followers. 

Any system of instruction from no other books than compila- 
tions of decided cases must necessarily be partial and imperfect 
unless supplemented by lectures. Nor are lectures of much sub- 
stantial service to beginners in any branch of study unless they 
are given so slowly as to allow full notes to be taken, or refer to 
authorities which are to be, and by the ordinary man will be, after- 
wards consulted. 

But dictation is a medizval and, except for an occasional rule or 
maxim, may fairly be said to be an inadmissible mode of instruc- 
tion; and, if reliance be had on reference to authorities, we come 
again to the question between case and text book. 

Hence it is that the modern case-book is often partly a text- 
book also. Take the best of them, and how shall we describe it? 

It is in substance a series of fragmentary discussions of particu- 
. lar topics, interspersed with fragmentary portions of opinions from 
reported cases. 

The discussions are excellent so far as they go. The fragments 
of the opinions of the courts are well selected. The torso is there: 
if the arms and legs — the posture and motif — are not, it is only 
because there was not room for them in the collection. 

A statue, to pursue the illustration, is a work of art. Every art 
has its rules and principles. These have been formulated by men 
of skill and experience. They are expressed in words. They are 
also expressed in marble. But the marble speaks all that is in it 
only to the initiated, the instructed. To gaze upon it brings to 
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all men pleasure, elevation of thought, perhaps a realization of his- 
tory, an impulse towards the ideal in life. But that one may feel 
thus and think thus does not make him an artist. A study of a 
thousand statues could not make him even a good stone-cutter. 
He needs the direction of a master, the light of books, the dry 
mathematics of anatomy. 

No science can be learned purely from particulars. The univer- 
sals must be studied to discover what the particulars mean and 
whence they sprang. 

Every reported law case is the story of a certain transaction 
between men and of its consequences. It is dramatic in its nature. 
One of Shakespeare’s historic plays, well acted, makes past times 
and great men live again for us. But is the theatre a place to learn 
history in? It may be a place to stamp it in after it has been 
learned elsewhere, but is not even that to one whose studies have 
been careless or sporadic. 

So, no important case, involving nice discussions, and striking 
out in new directions, can be of its best service to him who does 
not know what went before it and what has come after it. Law is 
a science of relations. The first thing for a law student to strive 
after is a sense of proportion. What is important and what unim- 
portant? What is settled and what still in dispute? What was 
the starting-point from which the judge who delivered the opinion 
set out? What was the turning-point of the case? Is the logic 
sound, the conclusion certain, the result valuable? 

What the ordinary law student desires is to be fitted for the 
bar. He does not expect to shine as a jurist at five-and-twenty. 
He does want to be ready to try a suit on a disputed account 
before a justice of the peace with a fair knowledge of the issues 
that may be involved. Whether Sir Edward Coke or Lord Mans- 
field was the first to lay down a certain rule recognized in modern 
law is of little moment to him. What that rule is he must know, 
and he must be able to state it in apt terms and on the occasion 
to which it applies. 

Too much pains may be spent in tracing the slow evolution of 
jiegal principles through the mazes of the English reports. There 
is first a suggestion, perhaps, in a chance colloquy between court 
and counsel, which some barrister who happens to be present 
happens to jot down. A year or two later, some judge, half remem- 
bering what has passed and half forgetting it, adopts a similar line 
of thought in a charge to the jury, and on a motion for a new 
trial, it comes up at Westminster. This case goes off on another 
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point, but the same doctrine is assumed as sound without further 
inquiry in a subsequent decision, which Blackstone quotes and 
Kent repeats, and a hundred courts have since applied it. 

(To study out all this is not without its interest or profit; but 
there are other things more interesting and more profitable. For 
the average student, the true starting-point in learning this rule is 
the text-book which states it best. 

What are text-books? They should be, and the few good text- 


_ books are, an orderly and succinct statement of the existing law 


on some particular topic, illustrated by apt examples, and fortified 
by references to reported cases. No general method of studying 
law is likely ever to be discovered which is better than that of 
requiring the scholar to read daily and read with care a chapter or 
two from such a book, and then to be ready to explain the principles 
of decision applicable to states of fact slightly variant from those 
given in the examples put by the author. As supplementary to 
this, the study of reported cases is of high value. Without it, I 
believe that it is worth far less. 

A text-book on any subject once mastered, or the same ground 
covered by appropriate lectures, the way is open for advanced 
study on the same topic by the use of cases pure and simple. In 
a four years’ law course for Americans, a natural and logical order 
of proceeding would seem to be to devote the first mainly to 
elementary instruction in the law as it exists, with but a rapid and 
general view of its historical antecedents; the second largely to 
text-book study of particular topics, supplemented by reference 
to cases of present value; the third to studies of more difficult 
topics, in great part from case-books; and the fourth to those 
branches that are hardest of all, such as the conflict of laws and com- 
parative jurisprudence, and to special historical research among 
the older English judicial precedents. This final year would of 
course not be required as a condition of the bachelor’s degree, 
but reserved for graduate work by earnest scholars. 

It has sometimes been suggested that there is some analogy 
between what has been called the case method of legal education 
and the modern way in medical schools of relying more on clinical 
and laboratory work, and in theological schools of sending their 
men off to preach on Sundays in country parishes, and perhaps 
placing them during the week in a position to assist some city 
minister in the work of parochial visitation or recruiting for the 
Sunday-school. 

On the contrary, the equivalent of all this to the law student is 
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the work in a lawyer’s office, which was all that was open to him a 
hundred years ago. The study of a reported case is ‘oto calo a 
different thing from the drafting of pleadings for a new suit or the 
preparation for its trial. For this there is a fourth and a fifth year 
of instruction awaiting almost every law student in his own office 
or that in which he may enter as a clerk. He will have, save in 
extremely exceptional cases, if he sets up for himself, not half . 
enough business to do to occupy his time. Hence he can and 
should put twice the time he otherwise would upon whatever he 
has. 

The law school may do much to make this introduction to the 
actual work of the profession easy, but it will not be by the use of 
case-books. It must come from a well-ordered system of moot 
courts, public or voluntary, and from suitable instruction in forms 
of conveyancing and rules and usages of local practice. 

Books of cases are at once the glory and the reproach of Anglo- 
American law. They are its glory, because they have treasured 
up the best-considered thoughts of great judges, expressed on 
occasions which called out all their powers of reasoning and of 
statement. They are its reproach, because with one such opinion 
there are published a hundred which are simply of passing inter- 
est, and hardly of that except to the parties and the counsel in the 
cause. 

Blackstone was a judge, a reporter of the decisions of other 
judges, and a writer of text-books. Which was his best work? 
The world could better afford to lose half the volumes of the Eng- 
lish reports than two books of Blackstone’s Commentaries. 

In the United States, the rapid multiplication of reports is fast 
destroying their utility. The tendency of the bench, in all appel- 
late courts, is more and more to recur to fundamental principles, 
without much reference to what other tribunals may have decided 
as to their application in particular causes. 

It is these fundamental principles, with their more important 
exceptions and limitations, that the law student needs to appre- 
hend, and so to apprehend as to have them at his service at the 
moment when he needs them. They must stand in order in the 
chambers of his mind, ready to come at call. He can never attain 
this from the study of cases alone. 

Simeon E. Baldwin. 
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THE CIVIL AND POLITICAL STATUS OF INHABIT- 
ANTS OF CEDED TERRITORIES. | 


VERY human being living in an organized political commu- 
nity who has rights and duties is citizen, subject or for- 
eigner. These rights and duties are reciprocal, and are of neces- 
sity regulated and controlled by usage and in accordance with the 
law and constitutional principles of the state. The law of civil- 
ized countries ascribes to each individual at his birth two distinct 
legal states or conditions, — one by virtue of which he becomes 
the subject (citizen) of some particular country, binding him by 
the tie of natural allegiance, and which may be called his political 
status ; another, by virtue of which he has ascribed to him the 
character of subject (citizen) of some particular country, and, as 
such, is possessed of certain municipal rights, and subject to cer- 
tain obligations, which latter character is the civil status or condi- 
tion of the individual, and may be quite different from his political 
status. The political status may depend on different laws in dif- 
ferent countries, whereas the civil status is governed universally 
by one simple principle, namely, that of domicile, which is the 
criterion established by law for the purpose of determining civil 
status ; for it is on this basis that the personal rights of a party, 
that is to say, the law which determines his majority or minority, 
his marriage, succession, testacy or intestacy, must depend.! 
Under the American political system citizens (nationals) are natu- 
rally and usually divided into two general classes: (1) all the 
inhabitants (people) resident in the territories and owing allegi- 
ance to the state, who are secured by the public, natural, or funda- 
mental law, the enjoyment of civil, personal, and property rights ; 
(2) a limited and privileged number, who, for reasons or motives 
of state policy and expediency, are clothed with political power, 
and exercise the elective franchise. But so far as “protective 
rights” are concerned, the first class is as fully protected by law 
as the second class. 
On the threshold, it is important to invite attention to the 
point, very material in any discussion of the subject-matter, namely, 





1 Udny v. Udny, 1 H. L. Sc. p. 441; Moorhouse v. Lord, 10 H. L. Cas. 272; 


Shaw v. Gould, L. R. 3 H. L. 55, App. 457; Lawrence’s Wheaton, Int. Law, p. 631. 
Cf. Lawrence’s Wheaton, Int. Law, pp. 630, 631. 
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that the status of inhabitants of acquired territory, while rela- 
tively within contemplation of the stipulations usually found in trea- 
ties of peace, is not only not determined conclusively therein, but 
is often postponed to await in this regard the future disposition of 
the new sovereign. This much appears from diplomatic history, 
from the texts of treaties, from legislative acts, and by decisions of 
the judicial department of the government of the United States. 
A moment’s reflection must satisfy the careful reader that this 
must be so; any action upon a contrary principle would deprive 
the dominant government of an essential attribute of sovereignty 
and might lead to disastrous consequences. 


It has been said that the acquisition of new territory by war or 
treaty is political; and its ascertainment as a fact is determined 
and concluded by the treaty power whenever it acts constitution- 
ally, leaving nothing in this regard to the decision of the judicial 
department. Or, to employ customary language, the ascertain- 
ment of such a fact by the political department will be followed 
by the judicial department. As a necessary consequence of the 
transfer of territory without qualifying stipulations, dominion of 
territory and government of inhabitants is surrendered by the old 
to the new sovereign. The dominion over the territory — meaning 
public lands and state property —is absolute ; dominion over the 
inhabitants, while transferred as a necessary consequence, is usu- 
ally qualified by provisions for the exercise of the right of election 
in favor of the original sovereign by the inhabitants, provided it 
be exercised and publicly recorded within a period of time indi- 
cated. Whatever covenants the new sovereign enters into in this 
particular must be carried out in good faith, otherwise a violation 
of the treaty obligation is incurred. It is usually only as to these 
qualifying clauses in respect to the transfer or retention of alle- 
giance of the inhabitants of acquired territory that a treaty of 
peace is conclusive. A treaty may of course contain specific guar- 
anties for “the protection of life, liberty, property,” and for “the 
enjoyment of the inhabitants of rights, privileges, and immuni- 
ties,” as have in fact many treaties for the acquisition of territory 
to which the United States has been a party. The inhabitants not 
comprehended by such qualifying stipulations come under the 
protection and allegiance of the new sovereign, whose obligations 
are regulated by public law, usage, and the laws of the dominant 
sovereign. Whether the exercise of a particular power in a par- 
ticular way, under a given state of facts, is lawful and constitu- 








264 HARVARD LAW REVIEW. 


tional and in accordance with the institutions of a free goverh- 
ment may only be determined by the appropriate department of 
government charged with the decision of such questions. What 
is the appropriate department for the decision depends upon the 
constitution of the government and the character of the question. 
In the United States, if the question is essentially “ political,” 
the action of the political department is conclusive, and will be 
adhered to or followed by the judicial department. If, however, 
the question to be ascertained is “ judicial” in the sense in which 
this term is used in American jurisprudence, the judicial depart- 
ment will take jurisdiction and decide it. 

Between the ratification of a treaty of peace and the action of 
the legislative department in execution of the provisions of the 
treaty, territory and inhabitants are in a transition state. Until 
action is had by Congress, both are under the protection of the 
treaty and subject to the government of the Executive. And the 
extent of Executive power is different, according as the situation 
in such territory is war or peace. A former President of the 
United States once said in the House of Representatives : — 


“There are, then, in the authority of Congress and of the Executive, 
two classes of powers, altogether different in their nature, and often incom- 
patible with each other,—the war power and the peace power. The 
peace power is limited by regulations and restricted by provisions pre- 
scribed within the Constitution itself. The war power is limited only by 
the laws and usages of nations. This power is tremendous; it is strictly 
constitutional, but it breaks down every barrier so anxiously erected for 
the protection of liberty, of property, and of life.” ? 


In the Senate, during the discussion of the Ten Regiment Bill, 
Mr. Webster, however, expressed his “repugnance to all this doc- 
trine and all this practice.’ Events which have transpired in 
American history since an early period indicate that there has 
been an extension of the Executive power not perhaps originally 
contemplated, which is usually justified upon the ground that it is 
the necessary exercise by the Executive of the war power. The 
situation in the Philippines since the first hostile gun was fired in 
Luzon, though not war in the technical sense, presents a striking 
illustration of the exercise of the Executive power as commander- 
in-chief of the army and navy; and recent hostilities in China 
are another instance of the exercise of the same power. The war 





1 Speech delivered by Mr. John Quincy Adams in the House of Representatives, 
‘26th May, 1836. 
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power of the Executive, though from time to time assailed, criti- 
cised, and questioned, more usually in partisan or political discus- 
sions, has, for a long period of years, as occasion arose, been exer- 
cised to its full extent. Against the unwarranted exercise of this 
power the Constitution provides three checks: first, the authority 
of Congress to control supplies of men and money ; second, the 
authority of Congress to impeach ; third, the power of the Judi- 
ciary to refuse to give the sanction of law to whatever the Execu- 
tive may do in excess of his power, and by holding the agents and 
instruments of his unlawful action to strict accountability. There 
exists a fourth check upon Executive aggression more potent 
and effective than constitutional restraints, and this is the power 
of public opinion when opportunely and unmistakably expressed. 
Whether or not the occasion justifies the use by the Executive of 
the war power must depend upon circumstances to be determined 
primarily by the Executive, who exercises a large measure of dis-' 
cretion in this regard. 


The treaty of peace between the United States and Spain con. 
tained the following stipulations :— 


“Spanish subjects, natives of the Peninsula, residing in the territory 
over which Spain by the present treaty relinquishes or cedes her sover- 
eignty, may remain in such territory or may remove therefrom, retaining 
in either event all their rights of property, including the right to sell or 
dispose of such property or of the proceeds ; and they shall also have 
the right to carry on their industry, commerce, and professions, being 
subject in respect thereof to such laws as are applicable to other foreign- 
ers. In case they remain in the territory they may preserve their alle- 
giance to the crown of Spain by making, before a court of record, within 
a year from the date of exchange of ratifications of this treaty, a declara- 
tion of their decision to preserve such allegiance ; in default of which 
declaration they shall be held to have renounced it and to have adopted 
the nationality of the territory in which they reside. 

“The civil rights and political status of the native inhabitants of the 
territories hereby ceded to the United States shall be determined by the 
Congress. Article IX.” 


The first observation to be made in view of the first paragraph 
is, that it confines the privilege or right of election of original na- 
tionality to “Spanish subjects, natives of the Peninsula.” Other 
“inhabitants of the territories’ would therefore seem by omission 
to be excluded from exercising this privilege or right of election 
of original nationality when remaining within the territory ceded. 

35 
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And this view is confirmed by the express language of the second 
clause, which relegates to the Congress the determination of the 
“civil rights” and “political status” of the “native inhabitants.” 
And this brings us to the inquiry, What was intended and included 
in the terms “civil rights” and “political status ;” and what, if 
any, effect do they have in respect to the actual nationality of the 
native inhabitants? It is contended on one side that as the native 
inhabitants have been, by the terms of the treaty, deprived of their 
original character, which was Spanish, and denied the privilege or 
right of election of original national character, their actual national 
character is that of Americans, entitled to all the rights, privileges, 
and immunities of citizens of the United States. On the other 
hand, it is contended that by the express terms of the treaty under 
which the territories were ceded their national character remains 
to be determined by the Congress, and until Congress acts in 
respect thereof they are inhabitants or citizens of the respective ter- 
ritories and mot citizens of the United States. The competency of 
the treaty-making power of the United States to make a provision 
excluding the native inhabitants from the enjoyment of American 
national character until Congress acts has, it appears, been ques- 
tioned in a civil suit which will be hereafter noticed. The collo- 
cation of the apt phrases “civil rights” and “ political status” 
seems to have been inserted ex abundantt cautela, and to have been 
in the nature of a declaration of policy on the part of the treaty 
power of the United States. The clause in which they are used 
differs radically from corresponding clauses in other treaties to 
which the United States has been a party, and no precedent has 
been found for their use in this relation. This may, however, be 
readily accounted for, because the situation which confronted the 
peace commissioners was unique and novel, and they no doubt felt 
impelled to be as definite and explicit as the nature of things 
admitted. The phrase “civil rights’ presumably includes or 
describes all those fundamental rights which a free people are 
understood to enjoy under all constitutional governments, the vin- 
dication of which has been consistently upheld by the courts of 
the United States. These fundamental rights of a free people 
must have been protected by the government of the United States, 
even though the treaty had been silent on the subject.! “ Civil 
rights,’’ however, is a broader phrase than “ fundamental rights,” 
and includes other rights which are in their nature political, and 





1 Murphy wv. Ramsey, 114 U.S, 15-47, citing cases; Church of Jesus Christ v. 
United States, 136 U. S. 1, 44. 
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that are not usually comprehended in the description of “funda: 
mental rights.” In American law, “Civil Rights” is a term 
applied to certain rights secured to citizens of the United States 
by the Thirteenth and Fourteenth Amendments to the Constitu- 
tion, and by various acts of Congress made in pursuance thereof. 
These amendments were designed to secure rights of a civil and 
political nature only, but not social or domestic rights. The 
determination of the “political status” is altogether a different 
matter. It means the legislative ascertainment of the future na- 
tional character (citizenship) of these inhabitants. There are two 
kinds of citizenship under our political system of government, — 
federal and state; and suffrage is an attribute of the latter, exer. 
cisable in each state under the conditions and qualifications im- 
posed by its constitution. It has been said that persons brought 
in by annexation of foreign territory are not regarded by the 
political or judicial department of the United States as aliens, but 
citizens ; but this has been held to apply to persons resident in 
territory admitted as states of the Union, and in cases where there 
have been no qualifying clauses in the treaty. 

National character (citizenship) implies a political tie or relation- 
ship existing between individuals and an independent state; it 
results ordinarily (a) from birth within the territory and jurisdic- 
tion of a particular state ; or may be acquired as the result (b) of 
individual naturalization, or (c) of collective naturalization. In the 
first instance, the individual becomes a citizen, with or without the 
consent of the state ; in the second instance, he may only become 
a citizen as the result of compliance with the laws or regulations 
of the state in respect thereto, clearly and definitely expressed. 
The individual cannot, in the second instance, ever become a citi- 
zen of a state against the will and protest of the state; and he 
may not enjoy the electoral franchise without express authority of 
the state. 

It was pertinently said in an admirable and exhaustive address 
by Judge McAtee of the Supreme Court of Oklahoma, before the 
Bar Association of Oklahoma : — 


“ And while to us here residing in a territory belonging to the United 
States the blessings of liberty, including the constitutional, personal, and 
civil guaranties of liberty, have been so fully distributed that we have 





1 Story, The Constitution, ii. p. 654 (4th ed.), note by Cooley; Paschall, Annotd. 
Constitution U. S., pp. 222-225; Boyd vw. Nebraska, ex re/. Thayer, 143 U.S. pp. 135- 
186. 
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failed to observe the fact, while we claim citizenship in the United States, 
that we are not, in fact, citizens of that United States which is created 
by the Constitution ; that we do not participate in the election of a Presi- 
dent, of senators, or of representatives in Congress, and that since the 
Constitution itself provides only for the election of a President, of sena- 
tors, and representatives, and for the creation of a ‘ judicial power of 
the United States,’ that yet while the Congress has conceded to us as 
territory the privilege of electing a delegate who shall sit upon the floor 
of Congress and advise and serve concerning the interests of the territory 
from which he is sent, that yet, under the provisions of the Constitution, 
Congress itself has no power to give that delegate a seat.” 


Since the first part of this article was concluded, the attention 
of the writer has been invited to an interesting and exhaustive 
decision rendered some time in June of this year, in the United 
States Circuit Court for the Southern District of New York, in the 
case of Goetze & Co. against the United States. To the conten- 
tion of counsel that it was not competent for the treaty-making 
power to insert provisions that may infringe rights protected by 
constitutional principles, the court (Townsend, J.) says : — 


“The only remaining ground upon which it can be urged that Porto 
Rico status has been changed is that the treaty is unconstitutional. Thus 
far in the history of our country no treaty has ever been adjudged invalid 
on this ground. A treaty is not only the law of our land, but also a con- 
tract of the United States with another nation. A court would not be 
justified in overruling the act of the treaty-making power unless its rea- 
sons for so doing were strong and imperative.” 


The court concludes: “The treaty of Paris left the political 
status of the inhabitants of Porto Rico unchanged ;”’ that is, in 
respect to the matter under consideration. 


“Their status at the time of the cession was, as declared by the Supreme 
Court, that of inhabitants of a foreign country as regards the Consti- 
tution of the United States and within the meaning of the tariff acts. 
The treaty of cession did not change that status. And as Congress had 
not acted at the time of this importation, Porto Rico was still a foreign 
country in the sense of the tariff law, and duties were lawfully assessed 
on the articles imported therefrom.” ? 


The Goetze case is on appeal before the Supreme Court of the 


United States, and has been assigned for hearing on Monday, 
December 17. 


In a proceeding on a writ of habeas corpus issued on petition 





1 Goetze v. U. S., 103 Federal Reporter, 72 et seq. 
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of Rafael Ortiz, Judge Lockren (U. S. Dist. Court for Minne- 
sota), on May 5, 1900, held that “upon the cession by Spain to 
the United States of the island of Porto Rico, that island became 
a part of the domain of the United States, and the Constitution, 
ex proprio vigore, at once extended over it, and became the su- 
preme law of the land, including the provision giving the right 
of jury trial in criminal prosecutions.” } 

Section VII. of the Act of Congress (April 12, 1900) entitled “ An 
Act temporarily to provide revenues and a civil government for 
Porto Rico,” etc., must be accepted as legislative recognition of 
the regularity and propriety of the qualifying clauses in Article 
IX. of the treaty of Paris in respect to the “political status” of 
the native inhabitants of the ceded territories. While it may be 
objected that the terms “citizens of Porto Rico” may not be, in 
a narrow technical sense, accurate, because there can be no such 
relation between individuals and a subject political community, yet 
they are purposely used in the act of Congress as designatio per- 
sonarum, and as sufficient for the purposes of the legislation in 
hand. 

These resident inhabitants of Porto Rico are citizens in relation 
to the local civil government, as the resident inhabitants of Okla- 
homa and the Indian Territory are citizens of Oklahoma and the 
Indian Territory. 

In a case involving the construction of another branch of the 
concluding paragraph of Art. IX. of the treaty it was recently 
said : — 


“The United States had the sovereign and undisputed right to pro- 
vide in the treaty with Spain that all citizens of Porto Rico should at 
once become citizens of the United States, but it was not done. . 
The whole subject of collective naturalization was thus, by the express 
terms of the treaty relegated to the Congress of the United States... . 
The right claimed by the relator depends upon express proof that the 
rights of full citizenship were conferred ; and it cannot be upheld solely 
upon the broad claim that the Constitution follows the flag, or the claim 
that in the United States there can be no subjects. If it were a case in 
which the relator was sought to be deprived of life, liberty, or property 
without due process of law, as required by the fundamental law of the 
United States, a different question would be presented.” ? 


In the suit of Bigley and others against New York and Porto 





1 Ex parte Ortiz, 100 Federal Reporter, 955. 
2 Freedman, J., In matter of Frank Juarbe, Superior Court of New York. 
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Rico Steamship Co., Judge Brown of the United States District 
Court for the Southern District of New York is reported to have 
held “that Porto Rico, since the cession of the island by Spain 
to the United States, is not a foreign port, as it is subject solely 
to the sovereignty and dominion of this country.” 

“In the dependence of the territories upon the central govern- 
ment,” says Cooley,! “there is some outward resemblance to the 
condition of the American colonies under the British Crown; but 
there are some differences which are important and indeed vital. 
The first of these is that the territorial condition is understood 
to be merely temporary and preparatory, and the people of the 
territories are assured of the right to create and establish state 
institutions for themselves so soon as the population shall be suf- 
ficient and the local conditions suitable ; while the British colonial 
system contained no promise or assurance of any but a dependent 
government indefinitely. The second is that above given, that 
the people of the American territories are guaranteed all the 
benefits of the principles of constitutional right which protect 
life, liberty, and property, and may defend the same under the 
law, even as against the action of the government itself.” Fur- 
ther discussing the relations of territories to the central govern- 
ment, the same author? says: “ Rules and regulations for the ter- 
ritory of the United States may be of two kinds: First, those 
having regard to it as property merely, and intended to guard 
and improve it as such, and perhaps to prepare it for sale and 
sell it ; and second, those which concern the government of the 
people who may reside within the territory before it is formed into 
states,” ® 


From these necessarily brief considerations, the following con- 
clusions seem to follow :— 

First. That upon a change of sovereigns the ceded territory 
and its inhabitants remain under the municipal law, public and 
private, of the former sovereign, as the same subsisted at the time 
of the cession, until such time as the new sovereign, through the 
appropriate department of government, alters or modifies the 
same ; 

Second. The relations of the inhabitants of such territory, not 
excluded or excepted in treaty stipulations, are dissolved, and new 





1 Principles of Constitutional Law, p. 37. 
8 U.S. v. Gratiot, 14 Pet. 526- 





2 Tb. p. 182. 
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relations are created between them and the government which has 
acquired their territory ; and that the law, which may be denomi- 
nated folitical, is necessarily changed, although that which regu- 
lates the intercourse and general conduct of individuals remains in 
force until altered by the new sovereign ; 

Third. That the relation of the inhabitants to the new sover- 
eign is that of subject or citizen, according to the stipulations of 
cession and the form of the incorporating state ; 

Fourth, That under the American political system of govern- 
ment, the power of Congress over ceded territory and its inhabit- 
ants is discretionary and supreme ; and that legislation in respect 
to both is subject to no other control than the stipulations of the 
treaty and the Constitution ; 

Fifth. That connected with these general rights and powers of 
Congress, there are obligations and duties which are to be ascer- 
tained from the law of nations, the stipulations of cession, and the 
principles of the Constitution of the United States, and the deci- 
sions of the courts ; 

Sixth. That under the American political system of govern- 
ment the securities to life, liberty, and property which are incorpo- 
rated in the Constitution were intended as limitations of its power 
over any and all persons who might be within its jurisdiction any- 
where ; and that citizens of the territories, as well as citizens of 
the states, may claim the benefit of their protection. 

Seventh. That as a result of the ratification of the treaty of 
Paris of December 10, 1898, the dominion of Spain over the terri- 
tories ceded and their native inhabitants was transferred to the 
United States ; that the United States succeeded to the sover- 
eignty of Spain, and that the allegiance of the unexcepted native 
inhabitants was transferred to the United States: in other words, 
-the: political tie which had formerly bound these inhabitants to 
Spain was transferred to the United States, and as a consequence, 
the obligation of the new sovereign to protect and the duty of 
the inhabitants to render allegiance became reciprocal. 

Eighth. That according to the modern law of nations, the native 
inhabitants of the Philippine Archipelago, and of Porto Rico, must 
be deemed to be citizens or subjects of the United States. 

Ninth. That under the national (municipal) law of the United 
States, the native inhabitants of the Philippine Archipelago and 
Porto Rico must be deemed to be citizens or subjects of the 
United States, until and as Congress shall determine their civil 
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and political status, or the Supreme Court in a proper case may 


decide.! 


Alexander Porter Morse. 
WASHINGTON, November 15, 1900. 





1 The eighth and ninth conclusions were submitted to Mr. Crammond Kennedy, 
of Washington, D. C., who is well versed in international law, and is familiar with 
current history, and he made the following comment: “I agree with No. 8 with the 
following qualifications: (a.) Such rights of independence and self-government as the 
Sultan and people of Jolo had under the agreement with Spain when the treaty of 
Paris became effective. (See Mr. Schurman on this point.) (b.) The right of the 
native inhabitants, under the modern law of nations, to be consulted as to a change 
of their allegiance. (See Halleck, ch. vi. sec. 9.) Modern instances: San Domingo 
when annexation was proposed in Grant’s administration ; Saint Thomas when nego- 
tiations for selling the island to the United States were opened with the King of 
Denmark. (c.) The rights which the Filipinos had acquired by conquest. They had 
abjured their allegiance to Spain and had repossessed themselves of Luzon, outside 
of Manila, and established a government of their own before the treaty of Paris was 
concluded ; and they might properly have been recognized as free and independent 
by the United States government. They had over 7000 forts on the coast as well 
as in the interior, including the city and port of Iloilo, which they took and governed 
in a civilized manner, almost heavenly compared with the conduct of the so-called 
Christian powers at Tientsin and elsewhere in China. From this point of view our 
government is waging a war of subjugation in Luzon, and the inhabitants of the dis- 
tricts they control are neither citizens nor subjects of the United States. 

“T agree with No. 9 with the qualification that Congress in legislating for the in- 


habitants of any part of the territory or domain of the United States is bound by the 
Constitution, anything in the treaty of Paris, expressed or implied, to the contrary, 
notwithstanding.” 
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THE ELASTICITY OF THE CONSTITUTION. 
II. 


ROM the facts and argument contained in the former part of 
this article it appears that the object of all interpretation is 
the discovery of the original intent ; and that, this being a constant, 
the construction of the Constitution should never vary.! If a 
given construction was correct in the year 1800, it is correct to-day. 
If wrong then, it is wrong now, no matter how expedient a change 
may be. The construction of the Constitution is as much a part of 
the instrument as the words themselves, and can no more change 
by lapse of time and altered circumstances than the text itself. 
Neither the one nor the other can be altered except by a constitu- 
tional amendment duly passed. 

It does not follow that an act which was unconstitutional one 
hundred years ago must necessarily be so held to-day. For while 
the Constitution and its construction must remain unchanged, yet 
the validity vel non of a legislative act often depends partly upon 
questions of fact, and the facts upon which the decision hangs may 
have completely changed within a century. The separation of the 
law from the facts is a difficult but transcendently important task. 
For while denying in the most unqualified terms the notion that 
the Constitution is capable of a varying construction, we may 
often be swayed by the same arguments advanced in favor of that 
heresy, and even reach the same results, but in a perfectly legiti- 
mate way, simply by a careful discrimination between matters of 
law and fact. The law of the Constitution remains forever un- 
changing: the facts to which it must be applied are infinitely 
various. 

The distinction between law and fact is, however, often so diffi- 
cult and illusory that constitutional cases which really turn on 
matters of fact sometimes seem to establish some novel proposi- 
tion of law. Hasty inferences, therefore, in regard to such matters 
should be avoided. For such decisions are often thought to prove 
that the interpretation of the Constitution may vary —a position 
which has already been proved untenable. For example, the Con- 





1 “An act of Parliament cannot alter by reason of time.” Dwarris on Statutes, 
Maxim IV. (Potter’s ed.) p. 122. 
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stitution provides that amendments shall be adopted only with the 
consent of three fourths of the states. When the number of states 
was thirteen, the consent of ten was sufficient. Now that the 
Union is composed of forty-five, the same number — ten — is, of 
course, wholly inadequate. Because, in 1790, the best authorities 
would have held the consent of ten states enough to ratify an 
amendment, while at the present day the decision would be differ- 
ent, it would be idle to argue that the construction of the Consti- 
tution has changed. Every one would at once perceive the fal- 
lacy. The interpretation of the Constitution is unaltered. Now, 
as formerly, three fourths of the states, and three fourths only, 
are requisite. But the number of states in fact has multiplied 
nearly fourfold. Therefore, while the same meaning is given to 
the words, “three fourths of the several states,” the facts to which 
the law must be applied have changed, so that the same interpreta- 
tion of the instrument reaches a different result as to the power 
of ten states. In this particular case the matter is so transparent: 
as to render analysis almost superfluous ; but, in more complicated 
cases, the detection of error is no such child’s play. 

For example, the Fifth and Fourteenth Amendments forbid 
arbitrary legislation. It is obvious that a law might, under one 
state of facts, be most unjust and oppressive, while an act couched 
in precisely the same terms might, under other circumstances, 
prove highly beneficial. Thus, an act passed at the present time 
in the interest of manufacturers of oleomargarine forbidding ab- 
solutely the sale of butter would undoubtedly be arbitrary legis- 
lation. But suppose the facts should change. Suppose oleo- 
margarine should come to be by all classes of people greatly 
preferred to butter as an article of diet. In other words, suppose 
present conditions to be exactly reversed, so that butter should be 
deemed, as oleomargarine is now, an undesirable product which 
unscrupulous dealers are likely to substitute for a similar and 
more popular article. On those facts, it seems, the legislature 
might constitutionally prohibit the manufacture and sale of butter ; 
and for the prevention of fraud, a law to that effect would be sus- 
tained, just as acts absolutely forbidding the sale or manufacture 
of oleomargarine are now, for that purpose, upheld.! Therefore, 
circumstances might arise in which the sale of butter might con- 
stitutionally be forbidden. Yet the construction of the Constitu- 
tion would not have varied. The same rule of constitutional law 





1 Powell v. Pennsylvania, 127 U. S. 678. 
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would be applied, the same definition of “due process” would be 
given. It is the facts which would have changed; the law—the 
interpretation of the Constitution — would be still unaltered. 

In such instances the distinction between the facts, which may 
vary, and the law, which must remain constant, while reasonably 
clear, is nevertheless to some people somewhat obscured, because 
the facts upon which the constitutionality of an act of the legisla- 
ture depends are never determined by a jury, but always by the 
court. Of course, the judges in actions at law are often called 
upon to decide questions of fact; and it is an obvious, though 
common error to suppose that all matters of fact are submitted to 
the jury! Moreover, even in a jurisdiction where by constitu- 
tional provision the jury in criminal cases are judges of law as well 
as of fact, they are not permitted to question the constitutionality 
of an act of assembly.? So high a function is reserved exclusively 
for the judiciary ; and the courts are of course entitled to decide 
any incidental questions of fact by which their decision might be 
influenced. If a judge ever chooses to take the opinion of a jury 
upon these matters, it should be clearly recognized that in so 
doing he is acting merely for his own convenience and better 
information. The decision of the jury is in no sense binding on 
him. 

One result of confusion of law and fact in constitutional cases 
is that decisions rendered upon one state of facts are cited for 
authority under totally different circumstances. Moreover, the 

courts seem to feel that unless they reach the same ultimate re- 
- sult, they are being swayed by “ purely legislative” considerations. 
Indeed, one unfortunate consequence of the reverence of the 
common law for judicial precedent is the likelihood that deci- 
sions on matters of mere fact will be treated as establishing a 
rule of law. This is exemplified wherever a court is called upon 
to decide questions of fact. Thus, in the construction of wills and 
other written documents, a mere inference of fact is sometimes 
called and often treated as a proposition of law. So the exercise 
by the court of its supervisory power to prevent or set aside un- 
reasonable verdicts is often, though erroneously, thought to be the 
annunciation of a point of law. It is through this error that the 
“stop, look, and listen” rule has crept into the negligence law of 
some states. In the same way, this tendency to adhere to what 





1 Thayer, Prelim, Treatise on Ev., pp. 183-189. 
2 Franklin v. State, 12 Md. 236. 
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appears to be the letter of prior decisions is a force which must be 
reckoned with in constitutional cases, even when the facts which 
justified the earlier judgment no longer exist. Thus, in Budd z. 
New York,! the Supreme Court of the United States held that the 
prices charged by certain grain elevators at Buffalo and New 
York city were subject to reasonable legislative control ; and they 
assigned as their vatio dectdendi* that such elevators, lying at the 
two extremities of the river and canal route from the Great Lake$ 
to the Atlantic, formed part of that system of transportation and 
enjoyed a “practical monopoly.” In a subsequent case,? the ques- 
tion related to an elevator in a small village in Dakota. It was 
urged upon the court that all the former reasoning was inapplica- 
ble, that the question arose upon widely different facts. There 
was no “ practical monopoly ;”’ the elevator formed no link in any 
system of transportation ; and yet the court brushed aside all this 
argument with the reply that these were “ purely legislative’ con- 
siderations, and Budd v. New York was treated as controlling 
authority. Without questioning the soundness of either decision, 
it may be permitted to doubt whether the second was a necessary 
consequence of the former. That is to say, it must be conceded 
that some laws may be contrary to the federal Constitution in 
Dakota which would be unexceptionable in New York, ind vice 


versa. The habits, manners, opinions, and needs of the people of 
the several states are so widely divergent that what would be arbi- 
trary in one state at one time may, at the same time in another 
state,’ or at another time in the same state,* be harmless and even 
beneficent. 





1 143 U.S. 517. 2 Brass v. Stoeser, 153 U. S. 391. 

8 “ What would be a fair and just provision in one state might be oppressive and 
grossly arbitrary elsewhere. Each state has its peculiar interests and traditions that 
may call for distinct Jegislative policies. The federal courts must recognize that doc- 
trines (e. g. relating to mining, irrigation, levees, etc.), obtaining justly and of neces- 
sity in the West and Southwest, might be entirely inapplicable and unreasonable if 
enforced in the states of the East, and laws enacting them might be held arbitrary 
and void as entirely unsuited to conditions in the Eastern states. But the question is 
more legislative than judicial.” Guthrie, Fourteenth Amendment, p.72. Cf. King z. 
Mullins, 171 U. S. 404, 422; Fallbrook Irrigation Dist. v. Bradley, 164 U. S. 160. 

4 This is strikingly illustrated by the form of the decree in Smyth v. Ames, 169 U. S. 
466. In that case certain railroad companies sought to enjoin the enforcement of a 
statute of Nebraska which was alleged to deprive them of property without due process 
of law by prescribing unreasonably low freight charges. The court, after stating the 
various circumstances on which the reasonableness of rates depends, and after hold- 
ing the statutes unconstitutional as applied to the facts in existence when the decree 
of the court below was passed, used the following language: “It may be added that 
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Of course, it is true that such distinctions are “ more legislative 
than judicial,” } and that this doctrine in regard to the Fourteenth 
Amendment opens up to the courts many matters unsuited for 
judicial discussion. But our judges must recognize that under the 
American system of constitutional government many problems 
must be submitted to the judiciary which in other countries would 
be referred exclusively to the legislature. In the United States, 
every member of a legislative body, when voting on a pending 
measure, answers two questions: first, “Is it constitutional ?” and, 
second, “Is it expedient?” The latter of these is for the legisla- 
ture alone, and its decision thereon is absolutely final. Its action 
may be repealed by a subsequent assembly. It cannot be revised 
by any other tribunal. Upon the former of the two questions, 
the decision of the legislature, while prima facie binding and cor- 
rect, is yet subject to review, and, in clear cases, to reversal by the 
judiciary. But even this question of constitutionality may be 
affected by the same or similar considerations as the other matter 
of legislative expediency. This is emphatically true of cases arising 
under the Fourteenth Amendment. That article is aimed, roughly 
speaking, at any arbitrary and oppressive legislation. Now, the 
purely legislative question of expediency includes the propriety 
and justice of any proposed enactment; and the question whether 
a measure is unjust often involves matters peculiarly suited for 
legislative, and correspondingly unfitted for judicial, consideration. 
Yet arbitrariness is only a high degree of injustice; and, there- 
fore, in determining whether a measure is arbitrary and so in con- 
flict with the Fourteenth Amendment, the legislature in the first 
instance and the courts, so to speak, on appeal, are obliged to weigh 
the identical arguments, pro and con, which are pertinent to the 
purely legislative question of expediency and justice.? The courts, 
therefore, when considering the Fourteenth Amendment and kin- 
dred topics, ought not, on principle, to reject facts and arguments 
simply because they relate to the question of expediency — expe- 
diency, that is, in the sense of true, just, and moral expediency. 





the conditions of business, so far as railroad corporations are concerned, have prob- 
ably changed for the better since the decree below, and that the rates prescribed by 
the statute of 1893 may now afford all the compensation to which the railroad com- 
panies in Nebraska are entitled as between them and the public. . . . If the Circuit 
Court finds that the present condition of business is such as to admit of the applica- 
tion of the statute to the railroad companies in question without depriving them of 
just compensation, it will be its duty to discharge the injunction heretofore granted.” 
169 U.S. 549, 550. 
1 See supra, note (3) ad finem. 2 See Smyth v. Ames, 169 U. S. 466. 
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They should not scruple to sustain a law, although under other 
conditions a similar act may have been held in conflict with the 
Fourteenth Amendment, and vice versa. They should not be 
frightened because the differences between the facts on which the 
cases respectively arise are “purely legislative.” They should 
further inquire whether the differences, which of course are legisla- 
tive, are of sufficient magnitude and importance to turn the scale 
in deciding whether or not the act is arbitrary and glaringly unjust. 

The difficulty of determining the precise point at which the 
changes in the facts of the case may properly make a difference in 
the decision of the court is unquestionably enormous. It is always 
extremely difficult to draw a sharp line between cases which grad- 
ually shade into one another. One cannot say precisely what 
statutes should be held arbitrary even on a given state of facts ;} 
and the difficulty is intensified a hundredfold where the facts are 
constantly changing, now slowly, now with almost startling rapid- 
ity. Indeed, the Supreme Court expressly refuses to lay down 
any general rule, and contents itself with determining, as each 
case is presented, on which side of the line it falls.2 This is 
clearly the proper mode of procedure. The difficulties of reaching 
a decision are increased rather than lessened by putting hypothet- 
ical cases which lie close to the line. In Brass v. Stoeser,’ the 
question in that way was needlessly obscured. After stating the 
argument that the regulation of elevators in large cities like New 
York and Chicago was widely different from the regulation of the 
same business in small country towns, so that the one might be 
valid and the other unconstitutional, the court said:* “It can 
scarcely be meant to contend that the statutes of Illinois and New 
York, valid in their present form, would become illegal if the law- 
makers thought fit to repeal the clauses limiting their operation to 





1 Atchison, Topeka & Santa Fé R. R. Co. v. Matthews, 174 U. S. 96, 105, 106. 

“This phrase, ‘due process of law,’ never has been defined, and probably never can 
be defined so as to draw a clear and distinct line applicable to all cases between pro- 
ceedings which are by due process of law and those which are not.” Per Miller, J., 
in Freeland v. Williams, 131 U. S. 405, 418. 

2 “There is wisdom, we think, in the ascertaining of the intent and meaning of 
such an important phrase in the federal Constitution, by the gradual process of judi- 
cial inclusion and exclusion, as the cases presented for decision shall require, with the 
reasoning on which such decisions may be founded.” Holden v. Hardy, 169 U. S. 
366, 390. The same rule has been laid down as to the clause relating to “ privileges 
and immunities of citizens in the several states.” Conner v. Elliott, 18 How. 591, 
593: 

8 153 U. S. 391. See supra, p. 277. 4 153 U.S. 391. 
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cities of a certain size, or that the statute of North Dakota would 
at once be validated if one or more of her towns were to reach a 
population of one hundred thousand, and her legislature were 
to restrict the operation of the statute to such cities.” No doubt, 
the decision in Brass v. Stoeser was perfectly correct. No doubt, 
the differences between that case and Budd v. New York! were not 
enough to affect the constitutionality of the act. It is merely 
against the method of reasoning that this protest is entered. To 
imagine a series of minute variations from the facts of a former 
case, and then to argue that the first case of the series is not 
materially different from the original case, nor the second from 
the first, nor the third from the second, and so on, and that there- 
fore the difference between the last of the series and the original 
case is immaterial, is a repetition of the ancient sophism of the 
sorites? The important point is to keep clearly in mind that cir- 
cumstances alter cases, that a statute which on one state of facts 
is just and proper may on another state of facts be arbitrary and 
void, and that this doctrine involves no departure from the inten- 
tion of the framers, nor any adoption of a shifting, variable con- 
struction of the Constitution. 

It should be observed that when in this connection matter of 
fact is spoken of, the term includes all matters of ordinary muni- 
cipal law — everything, that is, except constitutional law. The 
Constitution is a Jer /egum. In applying its provisions to laws of 
inferior obligation, the latter are to be regarded as facts. Conse- 
quently, a law may be valid in one State and contrary to the 
federal Constitution in another because of a difference in domestic 
law — for example, in the law of property — in the two jurisdic- 
tions. Thus, riparian lands in Louisiana are subject to an ease- 
ment in favor of the state for the construction of levees. When, 
therefore, in Louisiana such structures are erected, the owners of 
the soil are not entitled to compensation, for the state is merely 
exercising its easement. But in Massachusetts, or Maryland, the 





1 143 U.S. 517. 

2 “For example, I ask, Does one grain of corn make up a heap of grain? My 
opponent answers, No. I then go on asking the same question of two, three, four, 
and so on ad infinitum, nor can the respondent find the number at which the grains 
begin to constitute a heap. On the other hand, if we depart from the answer, — that 
a thousand grains make a heap, — the interrogation may be carried downward to unity, 
and the answerer be unable to determine the limit where the grains cease to make up 
a heap. The same process may be performed, it is manifest, upon all the notions of 
proportion in space and time and degree, both in continuous and discrete quantity.” 
Sir William Hamilton, Lectures on Logic, p. 332. 

8 Eldridge v. Trezevant, 160 U. S. 452. 
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law of property is different. Riparian lands are subject to no such 
servitude. The legislatures, therefore, of those States, could not 
authorize the building of levees along the shores of the Merrimac 
or the Potomac without compensating the persons whose lands 
would be appropriated, 

Whether any given change of circumstances is or is not material 
often depends on the answer given to questions of construction. 
The ratification of constitutional amendments will again serve as 
an example. The provision that a proposed amendment must, 
before taking effect, be ratified by “three fourths of the several 
States” is universally and properly taken to mean three fourths 
of the number of States for the time being; but it is conceivable 
that the same words might mean three fourths of the original 
number of States. If that construction were to be adopted, the 
increase in the number of States would of course be immaterial ; 
and ten commonwealths would still, as at the formation of the 
Union, enjoy the power to alter the supreme law of the land.} 

Similarly, wherever the Constitution, expressly or by implication, 
refers to custom or opinion, the framers may have meant that 
prevailing either when the instrument was adopted or when it was 
interpreted and applied. If the latter construction be adopted, a 
change in custom or opinion might make a difference in the con- 
stitutionality of a statute, Otherwise, it could have no such effect. 
Thus, the Eighth Amendment forbids “ cruel and unusual punish- 
ments.” Does this mean unusual when the amendment was 
adopted, or unusual when the punishment is inflicted ? The word 
was capable of either meaning. If the latter be correct, the lapse 
into disuse of a punishment formerly prevalent may be material in 
deciding whether at the present day it falls within the inhibition 
of the amendment, and a punishment once legal may perhaps be 
held now unconstitutional. If, however, the other construction be 
chosen, the frequency or infrequency with which the particular pen- 
alty is now imposed becomes wholly irrelevant. 

The phrase, “ due process of law,” furnishes another instance of 
the same ambiguity. Whether a law is arbitrary and so not “due 
process” is largely a matter of opinion. In the Middle Ages, or 





1 It is a curious fact that, under the Confederation, the more important measures 
required in the Congress the assent of nine states and not in terms of two thirds. 
Article IX. of the Articles of Confederation. It was pointed out by Alexander Ham- 
ilton in the Federalist (No. XXII.) that, by the admission of a number of new states, 
this provision would lose a large part of its effectiveness. Nine states would no 
longer be the equivalent of two thirds of the whole number. 
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even in the eighteenth century, public sentiment tolerated many 
laws which would be utterly abhorrent to the spirit of the present 
period. The objective facts may be precisely the same. The 
evils of the legislation in question may have existed in an equal 
degree then as now. The only difference may be that in days 
gone by public opinion winked at many hardships which would not 
now be overlooked. The question, then, arises by what standard 
the reasonableness of a law is to be determined. Is the norm to 
be the opinion of the average reasonable man of the eighteenth 
century, or of the time in which the statute is enacted? In other 
words, does the Constitution forbid legislation which the reason- 
able man of that age would judge arbitrary as applied to whatever 
objective facts may exist when the law is adopted and enforced, 
or does it prohibit governmental action which is arbitrary accord- 
ing to the estimate of the intelligent reasonable man of the date 
of the passage of the law? According to the authorities, it seems 
that the former is the correct view. In the leading case on the 
subject,! the rule was distinctly laid down that any act is valid 
which accords with “those settled usages and modes of proceed- 
ing existing in the common and statute law of England, before 
the emigration of our ancestors, and which are shown not to 
have been unsuited to their civil and political condition by having 
been acted on by them after the settlement of this country.” 
This doctrine does not prevent an act which was reasonable and 
proper during the period intervening between Magna Charta and 
the American Revolution from becoming arbitrary and void by 
reason of the disappearance of the facts on which its reasonable- 
ness depended. It does seem to include the proposition that no 
proceeding or enactment can be held no longer “due process” 
simply because the general sentiment of the intelligent public has 
become less tolerant of wrong and more sensitive to injustice.” 
For example, special assessments for local improvements are 
now upheld in spite of many acknowledged evils and of the great 





1 Den d@. Murray v. Hoboken Land Co., 18 How. 272, 277. 

2 Of course, the mischiefs attendant upon a certain law or practice may have 
existed from the earliest times, but may have only recently been discovered and brought 
to the attention of the people. In such cases the objective facts have undergone no 
change ; yet the court might declare that the formerly prevalent belief in the reason- 
ableness of the law of practice was erroneous, and that the process had all along been 
unconstitutional. Yet it should be a remarkable occasion to warrant such a course. 
However, in this connection, compare Stone v. Mississippi, 101 U. S. 814, with Dart- 
mouth College v. Woodward, 4 Wheat. 518. 


37 
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possibility of abuse to which that form of taxation is peculiarly 
liable! It is the general opinion of the public that on the whole 
the advantages outweigh the disadvantages ; and, therefore, the 
courts are now unable to say that the levy of special assessments 
is a taking of property without due process of law. But suppose, 
while the amount of injustice which such assessments cause re- 
mains constant, the sentiment of the people undergoes a revolu- 
tion, so that such taxation should come to be thought by all intel- 
ligent, reasonable men absolutely barbarous. Could the courts 
then pronounce special assessments a violation of the Fourteenth 
Amendment? It would clearly seem not, as the authorities now 
stand.2? The test to be applied is whether the framers of the 
Constitution — that is, the intelligent, reasonable men of their day 
— would regard the statute in question, as applied to the facts in 
existence at the time of its passage, as wholly arbitrary and out- 
rageous.® 

It would seem that this rule must work both ways, so that any 
proceeding which was formerly thought arbitrary cannot be now 
sustained merely because, by a change in popular sentiment, it is 
at the present time thought permissible. It by no means follows 
that no proceeding can be regarded as due process unless it can 
show the sanction of usage prior to the adoption of the Constitu- 
tion ; and this is so even when no change has occurred in the facts 
on which the reasonableness of the law is to be judged. Many 
things were formerly thought permissible which were never actu- 
ally adopted. It is therefore within the power of the states to 
substitute a prosecution on the sworn information of the attorney- 
general for the common law method of procedure by indictment of 
a grand jury. This is so because the proceeding by information, 
while not in vogue in America at the time of the Revolution, is yet 
reasonable and just as well to the government as to the accused, 
and would have been so deemed by the framers of the Constitution 
and of the Fourteenth Amendment. If the indictment of a grand 
jury had been thought by those statesmen absolutely indispensable 





1 People v. Mayor, etc. of Brooklyn, 4 N. Y. 419; Spencer v. Merchant, 125 U. S. 
345: 

2 But see Norwood v. Baker, 172 U. S. 270. It is undeniable that in this case the 
court held a tax unconstitutional which even a few years ago would universally have 
been sustained. See Davidson v. New Orleans, 96 U. S. 97; Spencer v. Merchant, 
125 U. S. 345; Lent v. Tillson, 140 U. S. 316. 

8 But see Holden v. Hardy, 169 U. S. 366, 385-389. 

4 Hurtado v. California, 110 U. S. 516. 
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to any fair and proper trial for the more serious offences, then the 
change in the sentiment of the people in that regard would seem 
immaterial, and a conviction for felony on information merely 
would be illegal. 

Because this is the interpretation given to the phrase, “ due pro- 
cess of law,” it does not follow that the analogous construction 
should be adopted for other clauses in the Constitution. For in- 
stance, we know that in the section regulating amendments, “ three 
fourths of the several States” means three fourths, not of the ori- 
ginal thirteen States, but of whatever may, for the time being, 
happen to be the total number of the United States. Moreover, 
it is not clear that “unusual punishments” in the Eighth Amend- 
ment does not mean punishments which shall be unusual when 
imposed. All the familiar arguments in favor of an “elastic con- 
stitution’’ may be urged in support of that construction. The 
fact that the Constitution was intended to endure perpetually, the 
importance of leaving the legislature, so far as possible, free to 
adopt such measures as the sentiment of the people may permit or 
require — these are legitimate reasons for interpreting “ unusual ” 
to mean unusual when the penalty is exacted.1_ Whether they are 
convincing is a different question, which in no way concerns the 
present subject. Suffice it here to say that either interpretation 
is permissible, and that either may be adopted without conflicting 
with the sound theory of constitutional construction ; and that the 
same thing is true in other similar cases. 

Nevertheless, it must never be forgotten that by adopting the 
elastic, flexible construction of such terms as “unusual,” the court 
does not decide that those words must be interpreted in whatever 
sense they may bear when construed. That we have already seen 
to be inadmissible? They do not say that if “unusual’’ should, 
by some linguistic somersault, come to mean customary, then 
the amendment should be taken to forbid “cruel and customary 
punishments.” On the contrary, the interpretation of the word 
should coincide with the meaning which it bore when incorporated 
into the instrument ; but it may be that such meaning was equiv- 
alent to “whatever may be at the time the punishment shall be 
inflicted uncommon or infrequent.” Whether that was really the 
meaning is an ordinary question of interpretation. 





1 This seems to be the construction approved by Judge Cooley. Cooley, Const. 
Lim. *330. 
2 Supra, p. 204. 
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In conclusion, it may be well to summarize what seem to the 
writer to be the sound doctrines governing the application of the 
Constitution to the novel circumstances and unprecedented prob- 
lems in which the people of the United States are now so deeply 
involved. The fundamental principles may be briefly recapitulated 
in three propositions : — 

I. The intention of the framers as evidenced by the reasonable 
construction of their words, excluding cases settled by prior deci- 
sions, and, if the question be political, by the result of war, must 
always prevail. 

II. The construction of the Constitution, being dependent on 
the unchanging intention of the framers, should never vary. 

III. While the construction of the Constitution is invariable, 
a measure which is unconstitutional at one time may be valid at 
another time, and vice versa, by reason of a change in the facts 
to which it is to be applied. 

The elasticity, then, of the Constitution consists, not in a “ capa- 
city for change independent of formal amendments,” but in a lib- 
eral and statesmanlike construction which will leave the govern- 
ment free play for all just and legitimate measures even in times 
of the greatest national peril. The Constitution and its construc- 
tion is not elastic or flexible ; it is firm, unyielding, and permanent. 
The unaltering intention of the framers must, indeed, therefore be 
respected ; but if to the search for such intent we bring a clear 
vision, sound legal learning, and real statesmanship, it will be 
found that the wise patriots who formed the American Union have 
rarely restrained the government which they created from any 
measure which ought ever to be employed. This is true even 
after the lapse of more than a century, and after the enormous 
and unexpected developments of those eventful years. The true 
construction of the Constitution will be found to prevent only 
what is wrong and enjoin only what is right. 

These being the principles by which our fundamental law must 
be administered, at the present time when a departure from tradi- 
tional policies is being inaugurated, the importance of holding fast 
to the Constitution in its just and reasonable construction can 
hardly be over-emphasized. Strive as we may, it is impossible to 
place ourselves in the position of those who framed the instru- 
ment, and interpret it as they would have done. We cannot erad- 
icate from our minds the knowledge of the momentous historical 
events which elapsed during the past century. We may recognize 
that these facts should not influence our interpretation of the Con- 
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stitution, yet unconsciously the judgment will be warped thereby, 
When, therefore, the danger of inadvertent errors is so great, at 
all events we should profess sound doctrine, and, avoiding all con- 
scious deviations, exert ourselves, so far as possible, to adhere to 
the course which, in the abstract, our judgment approves. 

Especially is this true at a time when the politicians of both 
parties are uttering much nonsense under the guise of constitu- 
tional argument. On the one hand, caution is necessary lest the 
desperate straits of a political organization should fasten upon us 
a more narrow and restrictive construction of the Constitution 
than the law demands. On the other hand, the people should see 
to it that so-called statesmen, in their eagerness to obtain a per- 
sonal or partisan advantage, or even from a sincere desire to ad- 
vance the public interests, shall not depart from that construction 
of the instrument which the fathers would have approved. The 
Constitution is the link which binds us to a glorious past. The 
Declaration of Independence may be abandoned, if it be deemed 
out of date, without, perhaps, doing violence to our laws and insti- 
tutions. But the Constitution is the supreme law of the land; 
and to that at least we must adhere. Its infraction is partial 
anarchy ; and its abolition —if the imagination can conceive of 
such a thing — is the destruction of the government of the United 
States. 

Arthur W. Machen, Jr. 


BALTIMORE, MD., March 19, 1900. 
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THE Law Scuoot. — The following table shows the registration in 
the school on November 15 for twelve successive years : — 







1889-90. 1890-91. 1891-92. 1892-93. 1893-94. 1894-95. 












a ee — = — 
Tele yeer . 2. > §0 44 48 69 66 82 
Second year . . . . . 59 73 112 119 122 135 
Pistyeer . . 1. 2 ss ® 101 142 135 140 172 
BOOCIS. 6. se ew ss SD 61 61 71 23 13 
Toth «ww eo oe 3 8% 279 363 394 351 402 
1895-96. 1896-97. 1897-98. 1898-99. 1899-1900. 1900-01. 
Res.Grad. . 2... 1. = —_ a eee a I 
Temewer. wt se 93 130 102 134 144 
Second year . . . . . 138 179 157 169 193 202 
First year . . . . . « 224 169 216 218 232 241 
Spee ttt tlle GF 31 41 58 51 58 
| nr, 472 545 548 610 646 











As usual there is an increase in the total registration. Each of the three 
classes is larger than in any previous year. Of the third year class only 
14 per cent. have not returned, as against 21, 32, 28, 36, 30, 34, and 44 
per cent. respectively, in seven preceding years. The second year men 
not returning form 21 per cent. of the whole class as against 12, 25, 7, 
23, 28, 24, and 27 per cent. in previous years. 

The number of men who withdrew or did not take their examinations 
last year was 11 per cent. of the first year class and 4 per cent. of the 
second year class, as compared with ro, 16, and 6 per cent. and 7, g, and 
3 per cent. respectively for the three previous years. 
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The following are the usual tables showing the sources: from which 
eleven successive classes have been drawn, both as to previous college 
training and as to the geographical districts from which they have come : — 


Harvarp GRADUATES. 


From Mas- New England outside Outside of New 
Class of sachusetts. of Massachusetts. England. 


1893 34 19 
1894 30 
1895 32 
1896 23 
1897 27 
1898 42 
1899 45 
1900 50 
1901 45 
1902 59 
1903 43 


Pp RW TAH NDVAD 


GRADUATES OF OTHER COLLEGES. 


From Mas- New England outside Outside of New 
Class of sachusetts. of Massachusetts. England. 


1893 5 9 
1894 7 20 
1895 8 14 
1896 14 II 
1897 9 12 
1898 19 23 
1899 21 12 
1900 3° 19 
1901 27 22 
1902 22 29 

23 26 


Ho.p1nc no Decrees. 


New England Outside 
From Mas- outside of of New Total. 
Class of sachusetts. | Massachusetts. England. 


1893 4 7 12 101 
1894 20 10 31 142 
1895 16 14 33 135 
1896 10 9 23 140 
1897 26 16 49 170 
1898 25 25 52 224 
1899 II 21 169 
1900 II 16 216 
1gOI 25 34 218 
1902 18 31 232 
1903 21 12 34 240 


sp |lwornvawan 


The thirty-four men in the first year class who hold no degree are 
Harvard seniors on leave of absence. They have, however, save in four 
instances, completed the work required for the Harvard A. B. Thus it 
may be said that all the members of the first year class are virtually college 
graduates, as are 98 per cent. of the whole number of men registered in 
the school. Of the fifty-eight special students in the school, thirty-eight 
are here for the first time this year, and of these eleven are non-gradu- 
ates, four are graduates of law schools, and the remainder are college 
graduates. 

There are now in the school graduates of eighty-two universities and 
colleges, as compared with seventy-six last year. The following forty- 
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seven universities and colleges have conferred their first degrees on mem- 
bers of the entering class, the figures indicating the number of men from 
each college when there are more than one: Harvard (75), Yale (29), 
Brown (13), Dartmouth (9), Bowdoin (6), Chicago (5), Princeton (5), Wash- 
ington and Jefferson (4), Amherst (4), California (4), Bates (3), George- 
town (3), Iowa College, (3), Johns Hopkins (3), Northwestern (3), West- 
ern Reserve (3), Wisconsin (3), Beloit (2), Cornell (2), Leland Stanford, 
Jr. (2), Michigan (2), Nebraska (2), Union (2), Connecticut Wesleyan (2), 
Williams (2), Alabama, Baylor, College of the City of New York, Colby, 
Creighton, Denison University, De Pauw, Illinois, Iowa University, 
Kenyon, Lehigh, Manhattan, Marietta, Massachusetts Institute of Tech- 
nology, Minnesota, New Brunswick, St. Johns, St. Lawrence, Tufts, 
Waynesburg, Wooster, Worcester Polytechnic Institute. 


GamE Laws AND THE CoMMERCE CLAUSE. — The effect of a fisheries 
or game law prohibiting the possession of certain fish or game during the 
close season has recently been considered in the New York Court of 
Appeals. To proceedings brought for a violation of the statute the 
defence was set up that the fish in question had been imported from 
Canada, and the court by a bare majority gave judgment for the defend- 
ant. Four judges held that by a fair construction of the act it was not 
intended to cover the present case, but merely prohibited the possession 
of fish or game caught or killed within the state. Three of them went 
further and said that if the statute were to be construed as covering fish 
and game captured or killed outside the state, it was unconstitutional. 
The three dissenting judges held that this statute was a legitimate exer- 
cise of the police power, and that it was not invalidated by the fact that 
its operation might indirectly interfere with commerce beyond the bound- 
aries of the state. People v. The Buffalo Fish Co., 164 N. Y. 93. The 
same point was lately raised in a federal court in regard to a Washing- 
ton statute, which prohibited all sale of certain game within the state. 
The act was held invalid as being an interference with interstate com- 
merce. Jn re Davenport, 103 Fed. Rep. 540 (Cir. Ct., Wash.). 

It is settled authoritatively that the states may not legislate in regard 
to foreign or interstate commerce save on matters of purely local concern. 
If the subject-matter of the law admits of only one uniform system 
throughout the country, the legislative power of Congress is exclusive. 
Accordingly, acts of a state prohibiting all sales of intoxicating liquors, 
oleomargarine, etc., have been held unconstitutional. etsy v. Hardin, 
135 U. S.100; Schollenberger v. Pennsylvania, 171 U.S.1. Until a com- 
modity has been sold, or used, by its importer it is considered as still 
being an article of commerce, and it is not, therefore, within the legisla- 
tive control of the state. Thus, in the absence of congressional author- 
ity, a state may not forbid the sale of an imported article in the original 
package. On the other hand, a statute prohibiting the sale of oleomar- 
garine so colored as to resemble butter has been upheld by the Supreme 
Court on the ground that it merely prevented the practice of a fraud 
upon the public and was therefore within the police power Plumiley v. 
Massachusetts, 155 U.S.461. Again, in considering a statute which pro- 
hibited the exportation of game killed within the state, that court has 
expressly held that owing to the duty of the state to preserve for its people 
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a valuable food supply, the right to protect game is within the police 
power of a state, and that this power “may be none the less efficiently 
called ‘into play because by so doing interstate commerce may be remotely 
and indirectly affected.” Geer v. Connecticut, 161 U. S. 519. 

As to the matter of construction in the New York case, the words of 
the statute are explicit, and a previous New York statute on the subject, 
which is similarly phrased, has been held to cover imported game as well 
as that killed within the state. Phelps v. Racey,60 N. Y. 10. Hence 
the view of the majority of the court on this point seems open to criti- 
cism. In regard to the more general question as to the right of a state 
to prohibit the possession or sale of imported game, the narrow distinc- 
tions made in some of the more recent cases appear to leave it open to 
doubt whether the Supreme Court might not find reason to treat this case 
as another exception to the harsh rule of ZLeisy v. Hardin. Moreover, 
Congress has never expressly legislated in regard to this particular sub- 
ject. It would seem, therefore, that the supervision of the whole matter 
rests not with the judiciary, but with Congress, for it is to that body that 
the Constitution has intrusted the power to regulate interstate and foreign 
commerce. 2 Thayer’s Cases on Constitutional Law, 2191. 


SuiT By CORPORATION FOR SLANDER OF ITS OFFICER. — The great and 
ever increasing number of corporations assuming all the functions of in- 
dividuals has created a tendency in modern decisions to assimilate as far 
as possible the rights and duties of corporations to the rights and duties 
of natural persons. This tendency is marked by the fact that it is law to- 
day that a corporation may sue or be sued in actions of such personal 
nature as deceit, libel, and slander. Morawetz on Corporations, 2d ed. 
vol. 2, p. 727: 

Brayton v. Cleveland Special Police Co., 57 N.E. Rep. 1085 (Ohio), was an 
attempt on the part of a corporation to recover damages for loss of busi- 
ness due to the defendant’s defamation of its general manager and trea- 
surer. The case may be considered from two points of view: as an action 
of slander based on the theory that the slander of the general manager 
involves a slander of the corporation, or as a special action to recover for 
consequential injuries resulting from the slander of a third person. On 
the first view the case fails, as is pointed out by the court ; an action of slan- 
der is personal, and can only be brought by the person directly defamed. 
The second view presents the question as to whether an action on the case 
can be maintained for consequential injuries due to the slander of a third 
person, where the injuries so resulting were intended. The general rule is 
that such an action will not lie; the reason usually stated being that it is 
impossible to satisfy the court that the defamatory words were the legal 
cause of the injuries. Odgers, Libel and Slander, 3d ed. p. 15. An English 
court, however, has allowed a recovery in an action by a grocer for dam- 
age to his trade, resulting from the slander of his wife who worked in his 
shop. Riding v. Smith, L. R. i Ex. 91. He did not sue for an implied 
slander to himself in his trade, but for the damage to his business, the 
legal cause of which was the defendant’s wrongful act. On the strength 
of this decision the Circuit Court of Ohio gave judgment for the plaintiff 
in the principal case. The Supreme Court, however, distinguished the 
case from Aiding v. Smith, supra, onthe ground that the slander of Maher 
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290 HARVARD LAW REVIEW. 
(the general manager and treasurer) was made of him as an individual, and 
not in his business capacity, while in Riding v. Smith the slander of the 
wife was made “in relation to the business ” of her husband, and reversed 
the decision. Such a distinction seems of little importance on principle. 
If the defendant, intending to injure the corporation, slandered Maher, 
and the intended injury resulted as a natural consequence of his words, 
it is immaterial whether he slandered Maher as an individual, or as the 
manager of the corporation. The test of the action is not whether there 
is an implied slander, but whether the wrongful misstatement can in a legal 
sense be said to cause the injuries sustained. This is the test applied in 
Ratcliffe v. Evans, [1892] 2 Q. B. 524, where a boiler-maker sued for gen- 
eral loss of trade due to a false publication that he had given up his busi- 
ness. The court held that although the words were not libellous or 
defamatory, an action on the case was maintainable, as the injuries were 
the natural and probable consequence of the false statements. If courts 
will allow recovery in such a case, it is difficult to see on principle why 
under some circumstances an action should not lie for injuries of which 
the slander of a ¢hird person is the proximate and predominating cause. 
See 14 HarvarD Law REVIEW, 184. 


Deatu By WroncFut Act. — While the language of the statutes doing 
away with the civil immunity of a tortfeasor whose wrongful act results 
in death varies more or less in different jurisdictions, the courts are prac- 
tically agreed that any act by the party injured which, had he lived, 
would be a bar to his suit for the injury, will also be a bar to a suit under 
the statute by his personal representative. But even under similarly 
worded statutes widely different reasoning has been employed in reach- 
ing this admittedly desirable result. By many it has been thought to 
depend on the question whether a new right of action was given by the 
statutes to the personal representative of the deceased, or whether they 
merely provided for a survival of the action that at common law died 
with the party injured. In England, after some doubt, Lord Campbell’s 
act was held not to give a new cause of action, and hence a release by 
the decedent, even before any injury, was a bar to a suit under the stat- 
ute. Haigh v. Royal Mail S. P. Co.,5 Asp. M.C.189. In this country the 
courts, though in the main repudiating the doctrine that no new right of 
action is given, generally reach the same result as the English court by a 
more or less strained construction of the statutes — seizing hold of phrases 
such as the common provision that an action lies “if the neglect, etc., 
is such as would have entitled the party injured to maintain an action” 
as indicating the intention of the legislature to be that if for any cause 
the party injured could not have sued, there is a good defence to an 
action by the personal representatives. Lztt/ewood v. Mayor, etc. of New 
York, 89 N. Y. 24. But even under a statute with no such ambiguous 
provisions, the same result was reached in a recent case by a court which 
at the same time admitted that the statute gave a new cause of action. 
Southern Bell Telephone Co. v. Cassin, 36 S. E. Rep. 881 (Ga.). The 
plaintiff's husband released the defendant from liability for personal in- 
juries due to the defendant’s negligence. Five years later, upon these 
injuries resulting in death, the plaintiff brought suit under the statute. 
The court held the release a bar on the ground that the wife was privy to 
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the husband and therefore estopped by his release, and, further, that 
“ payment, like pardon, relates back to the original act and makes it as 
though it never had been.” This idea of estoppel against the wife seems 
entirely unsound. Indeed, the court’s premise that the statute gives the 
personal representatives a new right of action is fatal to this estoppel 
theory. On the other hand, the court seems correct in holding that a 
new right of action is given by the statute. For not only is the amount 
recovered not assets in the hands of the administrator, but the measure 
of damages generally adopted — the actual loss to the deceased’s family 
—is strong to show that the statutes do not merely provide for a sur- 
vival of the deceased’s right of action. Were this the case, damages for 
the deceased’s physical suffering should be allowed, as the fact that the 
wrongful act resulted in death is surely no ground for a decreased liabil- 
ity on the tortfeasor. The terms of the Georgia statute are singularly 
broad, and if the decision can be supported at all, it must be upon the 
ground that the statute is one of a series intended to defeat the opera- 
tion of the maxim, Acto personalis moritur cum persona, and therefore 
may be so construed that while fully effecting this purpose, it will not 
contravene the general policy of the law,—to encourage the compro- 
mising of actions. But it would seem to be rather a cavalier treatment 
of a statute which without any qualification gives the personal represent- 
atives a new right of action to read into it a proviso that what would be 
a defence against the party injured will also defeat this right. 


THE DISSEISIN REQUISITE TO SUPPORT EJECTMENT.—JIn a recent 
case the defendant, a street railway company, without any legal authority, 
put its tracks on a highway over the plaintiff’s land. In a former suit, 
two years after the road was in operation, the plaintiff sought a manda- 
tory injunction to have the tracks removed. On equitable grounds the 
injunction was refused, though the defendant’s trespass was admitted. 
The plaintiff now plants himself firmly on his legal right, and brings 
an action of ejectment. The court refuses to allow the action on two 
grounds: First, that as the plaintiff was never entitled to the possession 
of the soil in the highway, he cannot be said to have been excluded or 
disseised ; and, second, that the defendant’s act was merely the illegal or 
excessive user of an admitted easement of public travel, which would only 
give a right in trespass for damages. Becker v. Lebanon, etc, St. Ry. Co., 
46 Atl. Rep. 1096 (Pa.). The first objection is contrary to the usual doc- 
trine in regard to public rights of way. The general rule is that the 
owner of the fee of a highway is entitled to protect his rights by every 
species of action and remedy which would be open to him if his land were 
disincumbered of the way. Angel on Highways, § 519; Zhomas v. Hunt, 
134 Mo. 392. The plaintiff has a right to have his land restored subject 
to the public easement; the mere fact that absolute possession cannot 
be restored is immaterial. The second ground on which the court relies 
raises the question as to whether or not a street railway company in lay- 
ing its tracks on a public way can be said to disseise the owner of the fee 
in such a sense as to allow the action of ejectment. It must be admitted 
that a railroad assumes a right in the nature of a right of way. There 
is no claim of freehold, and the passing of trains is only occasional, like 
the passing of teams over a highway. It differs, however, from the ordi- 
nary right of way in that a permanent structure is put upon the servient 
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tenement, and the nature of the user totally excludes the owner from a 
part of his land. Instances exactly similar to the principal case have 
arisen concerning steam railroad tracks laid without authority along a 
street. It has generally been held that the owner of the fee of the street 
can maintain ejectment, the acts of the railroad being considered a suffi- 
cient ouster to support the action. Carpenter & Oswego, etc. R. R., 24 
N. Y. 655. As regards the nature of the ouster requisite in ejectment it 
is almost impossible to frame an exact rule, the authorities vary so in dif- 
ferent jurisdictions. It might be suggested as a test that the ouster must 
be a permanent trespass, of a kind to substantially exclude the owner 
from a part of his fee. Ejectment has been allowed, however, for the 
projection of eaves, roof, and walls. Murphy v. Bolger, 60 Vt. 723. The 
Supreme Court of Illinois goes so far as to hold that where a telegraph 
company put its poles along a highway without compensating the owner 
of the fee, the latter may maintain ejectment for their removal. Postal 
Telegraph Cable Co. v. Eaton, 170 Ill. 513. If ejectment will lie under 
such circumstances, it is difficult to understand the ground for refusing 
the action in the principal case. The case is very briefly and unsatisfac- 
torily reported, but on the facts given it seems impossible to support the 
decision. 


LIABILITY OF MUNICIPAL CORPORATIONS FOR Torts. — Although there 
has been much litigation in our courts concerning the liability of muni- 
cipal corporations for torts, the question is still involved in confusion. A 
recent decision by the New Hampshire court is therefore of value, not 
only for its full discussion of the subject, but also for its sound reasoning. 
The plaintiff, employed in the city of Concord waterworks, was injured 


by the negligence of the city’s agents. The court held that the city could 
not escape liability either on the ground that it was a municipal corpo- 
ration, or that to a certain extent the undertaking was governmental. 
Rhobidas v. City of Concord, 47 Atl. Rep. 82 (N. H.). The principal case 
is in accord with Mulcairns v. City of Janesville, 67 Wis. 24. 

Most state constitutions provide that no private property shall be taken 
for public purposes without compensation. This provision rests upon 
the broad ground that if, as a result of a public undertaking, one man 
suffers, he should be repaid by all. Following out this principle, courts 
have held that where a property right of a citizen is in any way in- 
vaded during a public undertaking, he should be recompensed. Ashley 
v. City of Port Huron, 35 Mich. 296; Nevins v. City of Peoria, 41 Wl. 
502. In both the cases cited, the ground of the decision was a recogni- 
tion of the principles of natural justice which underlie the constitutional 
provision. It makes no difference in such a case whether the city was act- 
ing in its private corporate capacity or asa subdivision of the government. 
There is, however, an exception to this rule in those cases where the act is 
done by one who, though nominally the agent of the city, in reality is not, 
such as a police officer or a fireman. If this right to compensation is 
once recognized, there seems to be little reason why it should be confined 
to trespasses upon property. Whenever a private right is infringed as a 
result of a public work, particularly if it is an aggressive misfeasance, the 
same principle of equality should govern and compensation should be 
made. ‘This is the position taken by the court in the principal case, and 
-it seems to be the logical basis of liability. Certainly one great source of 
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confusion is eliminated, when it is no longer necessary to make a distinc- 
tion between the public or governmental capacity and the private or cor- 
porate capacity of a municipal corporation. The authorities make it 
necessary, however, in such a case, to distinguish between a private right, 
recognized by the common law, and the right which a man receives, in 
common with all the public, and which depends upon the discharge of a 
purely governmental function, as in Zastman v. Meredith, 36 N. H. 284. 
The report of the principal case unfortunately does not give the circum- 
stances of the injury so as to make it apparent whether the court would 
restrict the liability to acts of positive misfeasance. However, it is prob- 
able that no such refinement will be made. The modern tendency un- 
doubtedly is to recognize that the duty to maintain property in a safe 
condition is in all cases purely a private and local duty, and that it makes 
no difference whether it is public and governmental property or property 
owned as a private corporate body. Goodnow on Municipal Home Rule, 
176. 


INJUNCTIONS AGAINST CRIMINAL PROCEEDINGS. — It was the old idea, 
founded largely on a dictum of Lord Hardwicke’s in Lord Montagu v. 
Dudman, 2 Ves. Sen. 396, that courts of equity had no jurisdiction to 
enjoin criminal proceedings of any sort. Although there are many 
modern decisions to the same effect, such injunctions have been granted 
in a large number of comparatively recent American cases, in which it 
appeared that irreparable damage to property would result if the crim- 
inal proceedings were allowed to go on. Central Trust. Co, v. Citizens’ St. 
R. R. Co., 80 Fed. Rep. 218. In a recent Georgia case, though it does 
not appear that irreparable damage was threatened, the court manifested 
a disposition to follow the old authorities to their full extent. City of 
Bainbridge v. Williams, 36 S. E. Rep. 935. Those who take the opposite 
view contend that where the element of irreparable damage is present, 
and the complainant further satisfies the court that the final judgment 
in the criminal suit, if reached, ought to be in his favor, equity, though 
having no jurisdiction in criminal matters as such, is not ousted of its 
ordinary jurisdiction, for the protection of property, because it happens 
that the damage threatened will be inflicted under the forms of criminal 
proceedings. 

It is obviously no answer to this argument that the doctrine is new, for 
every department of our present equity jurisdiction was once an innova- 
tion. The objection, if any, must be a practical one, making the inter- 
ference of equity clearly undesirable. Viewed in this light, the cases fall 
into two classes. In the first class the complainant relies on the invalid- 
ity of the statute under which proceedings are threatened, and the court 
of equity is therefore called upon to decide a pure question of law which 
the common law court must decide in the same form if the criminal pro- 
ceeding is allowed to go on. There seems to be no practical objection 
to the settlement of that question by equity at the outset rather than by 
the court of law after irreparable damage has been done. In the second 
class of cases, in which the complainant relies simply on his innocence in 
fact of the offence charged, a new difficulty is presented. In order to 
grant the injunction in such cases, the court of equity must in effect try 
the complainant on the criminal charge, and, having found him not guilty, 
impose their decision upon the defendants, who are usually public officers 
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charged with the execution of the criminal law. Davis v. 4. S.P.C.A, 
75 N. Y. 362. It may be argued that the machinery provided by the 
state for the administration of the criminal law, including the discretion- 
ary powers and duties of various officers and the forms of procedure and 
trial, is intended not only to safeguard the rights of the accused, but 
also to afford the best practicable protection against the injury to society, 
which is the essence of every crime ; and that it is against public policy 
to allow one accused of an offence undoubtedly criminal to hamper or 
prevent, by means of a civil suit to which the state cannot be a party, 
the operation in his case of the machinery presumably best adapted to 
protect the public interest. This argument disappears if the interest of 
the state in the prevention of crime is equally well served by the equity 
trial. That is a question on which opinions may well differ, and on the 
settlement of which the jurisdiction of equity in this class of cases may 
properly be made to turn. 

The distinction here drawn between two classes of cases, though sug- 
gested in a few of the decisions, is nowhere squarely laid down. But it 
is significant that in both classes of cases the decided weight of the actual 
decisions in this country supports the classification above suggested, 
while in England, where the question of the constitutionality of a statute 
cannot arise, there seems to be no case departing from the old rule. A 
solution which seems never to have been suggested by the courts, but 
which would apparently avoid most of the practical difficulties, would 
consist in allowing the injunction in the second class of cases only under 
such circumstances or in such form that the criminal action may still go 
to trial, without irreparable damage to property in the mean time. In all 
the cases which have yet arisen this might have been accomplished by 
proper procedure. Thus where the irreparable damage is threatened by 
repeated arrests on the same charge, the court might enjoin all but one 
arrest. If then the criminal trial resulted in conviction, it would be appro- 
priate for the equity court to dissolve the injunction. 


ACTION BY SERVANT WRONGFULLY DISCHARGED. — A servant who has 
been wrongfully discharged has two well-recognized remedies against his 
employer: he may regard the contract of employment as rescinded and 
sue for such services as he has actually rendered in an action for guan- 
tum meruit, or he may sue for damages for breach of the contract to 
employ. A third right, to sue on the special agreement to pay wages at 
such times as, according to its terms, they were to become due, is recog- 
nized in a recent Pennsylvania case, A//en v. Colliery Engineers’ Co., 46 
Atl. Rep. 899. The plaintiff was hired by the defendant company as 
manager of its business for one year at a certain weekly salary. Later he 
was wrongfully dismissed. Two weeks after this dismissal, he sued and 
recovered the wages which should have been due him for the past two 
weeks. After the termination of the year, he brought the present action 
for the remainder of the wages promised him. The court held that the 
former recovery was no bar, as the plaintiff was entitled to treat the con- 
tract as still existing, and to sue for wages as they became due, “ his readi- 
ness to serve being considered as equivalent to actual service.” The 
defendant, however, had only promised to pay for services rendered, and 
the plaintiff’s rendering of them was an implied condition of his right to 
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receive wages. This condition is apparently regarded by the court as 
waived by the defendant’s refusal to accept. But a true waiver is where 
one party says that, in spite of the other’s breach, he will continue 
the contract. Here the defendant does not say that, in spite of the 
plaintiff's enforced non-performance, the contract shall continue, but 
openly declares it shall not be completed. The condition, then, cannot 
be considered as waived, and as it has surely not been fulfilled, the 
plaintiff is not entitled to recover wages, which were dependent on the 
condition. The defendant has, of course, broken his promise to employ, 
and for this breach the plaintiff may recover damages. But as in the 
first action he could have recovered for the breach of the entire contract, 
no second action should be allowed. The opposite conclusion, in addi- 
tion to being theoretically wrong, logically leads to the unjust result that 
a discharged servant is under no duty to find other employment to reduce 
the employer’s damages. His willingness to serve being equivalent to 
service, he would be entitled to full wages, whether or not he could find 
work elsewhere. 

Several American jurisdictions have adopted the doctrine of the prin- 
cipal case. Armfield v. Nash, 31 Miss. 361 ; Booge v. Pac. R. R., 33 Mo. 
212. Most of the recent decisions, however, are opposed. Adie v. Vo- 
drau, 44 Atl. Rep. 891 (Me.); James v. Allen Co., 44 Ohio St. 226. The 
doctrine seems to have been adopted on the authority of an English case 
which allowed indebitatus assumpsit for wages, where readiness to serve 
was alleged. This decision has since been discredited in England, £m- 
mens v. Elderton, 4 H. L. C. 645, and a recent case shows that there would 
likewise be no recovery on the agreement to pay wages. Bruce v. Cal- 
der, [1895] 2 Q. B. 253. 


RUNNING CABLE CARS WITHOUT LEGISLATIVE AUTHORITY. — An in- 
teresting question is involved in Chicago General Ry. Co. v. Chicago City 
Ry. Co., 57 N. E. Rep. 822 (Ill.). The defendant company, acting under 
a charter authorizing it to operate street cars by animal power, used an 
underground cable to run its cars. One of these cable cars collided with a 
car belonging to the plaintiff, whereupon the latter brought an action for 
the damage resulting. The court held that as there was no allegation of 
negligence on the part of the defendant, the declaration did not disclose 
a good cause of action. 

The position taken by the plaintiff was that such a use of the streets 
without legislative authority was a public nuisance, and that he, having 
sustained special damage, was entitled to recover. This contention is 
supported by cases holding that the wrongful user of a highway, whether 
by a traction engine or an unauthorized tramway, is a public nuisance. 
Powell v. Fall, L. R. 5 Q. B. D. 597; Regina v. Train, 2 B. & S. 640. 
Undoubtedly, if a private person without legislative authority should 
build and operate a cable line through the streets of a city, he would be 
violating the rights of the public. It is doubtful if it helps much to call 
it a nuisance, as the term has always been very loosely applied by the 
courts. However that may be, the public has a right to free and unob- 
structed passage over the streets. A line of cable cars would not only 
obstruct the street to a great degree, but would also make such use by 
the public more dangerous. This would seem to be such an invasion of 
the rights of the public as to be unlawful, in the sense that one who suf- 
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fers special damage should have an action for redress. But while it 
would be prima facie unlawful, yet when a public convenience demands 
it, the legislature has authority under its police power to legalize such 
use in certain cases. Sawyer v. Davis, 136 Mass. 239. If the operation 
of cable cars without legislative authority by an individual would be ille- 
gal, it is hard to see why it should be any the less illegal if done by a 
corporation. ‘The court, however, says that the question whether the 
corporation has exceeded its chartered powers can only be raised in a 
direct proceeding by the state, and not collaterally in a suit by a private 
person. This is a broad statement of a rule that is rapidly gaining 
ground in our courts. 36 Am. Law Register, New Series, 18. While 
there may be much necessity for such a rule in certain cases where the 
question of corporate existence is involved, yet it is hardly justified in 
the principal case, where the gist of the question is not whether the cor- 
poration’s act is w/tra vires, but rather whether the legislature has legal- 
ized an act which is prima facie unlawful, whether it be done by a cor- 
poration or by an individual. 


COVENANTS FOR Party WALLS. — Where owners of adjoining lots cov- 
enant that if either party builds, one wall may be placed on their bound- 
ary line, and the other party on using such wall shall pay for half its 
value, it is clearly expedient that such covenants should be enforceable 
both by and against the original owners or their subsequent vendees. The 
possible claim that exists where one party builds a wall is so intimately 
connected with the land that it ought to pass with its ownership, and the 
person subsequently using the wall is the proper party to pay for its 
value. Wherever the point has been raised, the courts have held that 
the covenants at all events could not be considered as running with the 
land, as they were thought to constitute a burden which would not run at 
law, and an active duty which would not run in equity. Judicial inge- 
nuity has therefore been taxed to find other reasons for enforcing the 
liability. 

The English court has recently, for the first time, grappled with the 
problem. /rving v. Turnbull, [1900] 2 Q. B. 129. In this case the plain- 
tiff’s vendor and the defendant at different times bought adjoining lots from 
the same person, it being covenanted in both cases that walls of buildings 
should be on the boundary lines, and that a party subsequently using 
such a wall should pay for half its value. The plaintiff’s vendor built, 
and when defendants made use of this wall, the plaintiff sued for half its 
value. The court held, though “with no great confidence,” that as cove- 
nants had been made with the original owner by both parties, directly or 
indirectly, there was sufficient privity betwcen them to establish an im- 
plied promise. This reasoning seems unsound. The defendant never 
contracted with the plaintiff, but merely used a wall standing on his own 
land, which was, therefore, his own property. Under these circumstances 
it seems impossible on principle to raise an implied promise. 

The American cases in which the point has arisen have generally reached 
this same result by holding that such an agreement means that the party 
first building shall have property in the entire wall until payment for half 
its value. . Thus a subsequent user takes the property of another and a 
promise to pay is implied. /aine v. Cumston, 98 Mass. 317 ; Burlock v. 
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Peck, 2 Duer, 90. But this doctrine has great faults. Such an agree- 
ment does not fairly mean that property in the whole wall shall be in the 
builder, nor can this property pass to a subsequent user by the mere pay- 
ment of money unless regarded as personal property, which the agreement 
certainly does not intend. If liability is to exist, some better principle 
for its support must be found. 

It is submitted that the covenant may fairly be held to run with the 
land where the agreement has regard to any wall that may be built, and 
not to a specific wall which already stands or is about to be built. Such 
a wall vitally affects the improvement of the land, for it encourages the 
adjoining owner to build, knowing he may very probably be repaid half 
the expense of his wall. When a wall is once built, the covenant does not 
pass into a mere contingent claim for money, asit is a promise, not to pay 
for half of that particular wall built, but for any wall which is used. It 
thus tends to encourage the building of a second wall should the first be 
destroyed. Nor should it come under the rule that covenants imposing 
a burden do not pass to subsequent vendees, a doctrine to protect vendors 
from disadvantageous incumbrances, for though it imposes an obligation 
to pay money under certain circumstances, it may yet on the whole be 
considered to a subsequent vendor’s advantage, as it tends to the estab- 
lishment of a permanent party wall of which he may make use on payment 
of half value. Thus it seems that as the covenant affects the land, and is 
not properly a burden, it can be held to run. Where, on the other hand, the 
covenant refers to a specific wall about to be built, on the completion of 
the wall it no longer affects the land. It becomes a mere collateral claim 
_ to pay money for the use of the wall, since it does not apply to the build- 
ing of a second wall, should the first be destroyed. Such a covenant, 
therefore, after the completion of the wall, should not run to the vendees 
of either lot. The agreement in the principal case, however, seeming to 
contemplate no particular wall, ought properly to be regarded as running 
with the land, and as most party wall agreements are similarly framed, 
the desired result of passing the covenants to subsequent purchasers 
could thus, in such cases, be reached, with no departure from principle. 


RECENT CASES. 


AGENCY — LIABILITY OF PRINCIPAL— SCOPE OF AGENCY. —A telegraph opera- 
tor in the employ of the defendant forged and transmitted a fraudulent message to 
the plaintiff. e/d, that the defendant is liable for losses occasioned to the plaintiff 
thereby. Bank of Palo Alto v. Pacific Postal Tel. etc. Co., 103 Fed. Rep. 841 (Cir. 
Ct., Cal.). 

It is clear that in general a principal is only liable for those torts of his agent which 
he has expressly authorized, or which are the result of acts reasonably incidental to 
the agent’s employment. Moreover, this liability is entirely independent of the agent’s 
motive. Howe v. Newmarch, 12 Allen, 49. Outside of these limits, the agent alone 
is responsible for his wrongful acts. Rounds v. Delaware, etc. R. R. Co. 64 N. Y. 
129. Obviously a telegraph operator has no express authority to transmit fraudulent 
messages, and it seems equally evident that such acts cannot reasonably be a proper 
method of performing his duties. Accordingly, the principal case holds the master for 
what is apparently a purely personal act of his servant. This result is, however, not 
without some support by the authorities, where, as here, the principal is engaged in 
serving the public under such circumstances that his agent’s acts must of necessity 
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be implicitly relied upon by the public. McCord v. Western, etc. Tel. Co., 39 Minn. 
181. These decisions can be supported, if at all, only on broad grounds of policy. 


BANKRUPTCY — ASSIGNMENT UNDER STATE LAW— PREFERENCES. — After the 
National Bankruptcy Act of 1898, an assignment in insolvency was made to the plain- 
tiff as trustee according to the Connecticut insolvency law. é/d, that the plaintiff 
has no interest in the insolvent estate which enables him to set aside a fraudulent 
preference. <Xetchum v. M¢cNamara, 46 Atl. Rep. 146 (Conn.). 

The court rests the case on the ground that the assignment to the plaintiff, being 
part of a proceeding under the Connecticut insolvency law, which had been super- 
seded by the Bankruptcy Act, was void. Harbaugh v. Costello, 184 Ill. 110. It would 
seem, however, that though useless for purposes of proceeding under the Connecticut 
insolvency law, the transaction should still pass a good legal title as a common law 
assignment. oese v. King, 108 U. S. 379. Nevertheless, the decision is correct. A 
preference is not a fraudulent conveyance within the statute of Elizabeth, Cock v. 
Goodfellow, 10 Mod. 489 ; and, therefore, the assignee has no power to attack it except 
under some operative bankruptcy or insolvency law. Since the plaintiff here claims 
to act only under the superseded state law, he clearly has no such power. 


BANKRUPTCY — EXEMPTION FROM INVOLUNTARY BANKRUPTCY — FARMER. — 
The insolvent was engaged in raising cattle and hogs for the market, feeding them 
principally from grain and hay grown on his own land. /eé/d, that he is a person 
“ engaged chiefly in farming,” and so cannot be adjudged an involuntary bankrupt. 
Re Thompson, 102 Fed. Rep. 287 (Dist. Ct., Lowa). 

The Bankruptcy Act, § 4 b, exempts from liability to involuntary proceedings per- 
sons “ engaged chiefly in farming or the tillage of the soil.” This clause has recently 
been interpreted to mean those whose chief occupation is farming and tilling the soil. 
Re Taylor, 102 Fed. Rep. 728, 730. The principal case, however, holds that one 
engaged in the business of raising and selling stock, while not a tiller of the soil, is 
nevertheless included in the class of farmers, and so cannot be thrown into invol- 
untary bankruptcy. The decision seems unfortunate. In England, a farmer dealing 
in cattle to a greater extent than is incidental to farming is considered a trader, Ex 
parte Gibbs, 2 Rose, 38; and under our Act of 1847, one engaged in a business re- 
quiring the purchase of articles to be sold again was a trader. Wakeman v. Hoyt, 
Fed. Cas. No. 17,051. An opposite construction, therefore, might well have been 
reached in this case, especially since the present act is remedial in its nature, and 
should be construed where possible so as to promote justice. Re Luckhardt, 101 Fed. 
Rep. 807, 809. 


BANKRUPTCY — JURISDICTION — PLEADING. — The Bankruptcy Act of 1898, § 4b, 
provides that “any natural person, except a wage-earner or a person engaged chiefly 
in farming or the tillage of the soil,” may be adjudged an involuntary bankrupt. /e/d, 
that a petition in involuntary bankruptcy which fails to show that the debtor is not 
within the excepted classes is demurrable. Re Zaylor, 102 Fed. Rep. 728 (C. C. A., 
Seventh Cir.). 

The opposing view, that such facts are merely matters of personal defence to be set 
up in the answer, has some support. LOWELL, BANKR. 473. Likewise the prescribed 
form for a creditor’s petition (Form No. 3) makes no provision for such an allega- 
tion. However, according to the principal case, the question is jurisdictional rather 
than personal, and the allegation in question is thus necessary to bring the alleged 
bankrupt within the terms of the statute. This decision is in accord with the general 
rule of pleading statutes, that if the exception is in the form of a proviso, it may be 
set up as defence, State v. Abbott, 31 N. H. 434; but where it is incorporated into the 
body of the clause, it must be expressly negatived by the pleader. Commonwealth v. 
Hart, 11 Cushy 130, 134. 


BANKRUPTCY — PREFERENCES — PROVABLE CLAIMS.— A had two separate and 
distinct claims against a bankrupt, and on one of them he had received a preference. 
Held, that he cannot prove the other against the bankrupt’s estate until he surrenders 
the preference. Jn re Rogers’ Milling Co., 102 Fed. Rep. 687 (Dist. Ct., Ark.). 

The Bankruptcy Act of 1898, § 57 g, provides that “the claims of creditors who 
have received preferences shall not be allowed unless such creditors shall surrender 
their preferences.” Clearly, this clause applies where a creditor, having actually 
although innocently, received a preference by the partial payment of a debt, seeks to 
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prove the remainder of the same claim. Strobel & Wilkin Co. v. Knost, 99 Fed. Rep. 
409; /n re Ft. Wayne Electric Corp., 99 Fed. Rep. 400. The principal case applies 
the provision to any claim, though separate and distinct from the one preferred. The 
result reached by this construction is just and equitable, for the object of the act is to 
secure an equal distribution of the bankrupt’s estate among all the creditors in pro- 
portion to their respective claims. If, therefore, the preferred creditor asks the aid of 
the court to give him a further share of the estate, he must be content to place him- 
self upon an equality with the other creditors. That can only be done by a surrender 
of whatever preferences he has received. The same construction was adopted in a 
previous case under very similar facts. Jn re Coulrain, 97 Fed. Rep. 923. 


BILLs AND NOTES — GUARANTY — RIGHTS OF INDORSEE. — The defendants signed, 
on the back of a promissory note to which they were strangers, the following agree- 
ment: “ We hereby guarantee the payment of within note.” é/d, that a subsequent 
indorsee of the note cannot sue in his own name on the guaranty. Zdgerly v. Law- 
son, 57 N. E. Rep. 1020 (Mass.). 

It has been held by considerable authority that such a guaranty, written on a nego- 
tiable instrument, is itself negotiable. Hopson v. Spring Co., 50 Conn. 597; Elisworth 
v. Harmon, 101 Ill. 274. Similarly, if a mortgage is given as security with a note, the 
mortgage passes as an incident to the note. Carpenter v. Logan, 16 Wall. 271. This 
case, however, is distinguishable, because otherwise the mortgage is valueless, while 
in the principal case the indorsee of the note can of course sue on the guaranty in the 
name of his assignor. As a new proposition, there is much to be said for the position 
that such a guarantor, having agreed with reference to the payee “or order,” should 
be held to the terms of his agreement. As the law stands, however, the negotiability 
of bills and notes themselves is an exception based on commercial necessity, and it 
seems that there is no present necessity for the extension of the exception to such 
guaranties. The principal case, moreover, is in accord with the great weight of au- 
thority. True v. Fuller, 21 Pick. 140; Tinker v. McCauley, 3 Mich. 188. 


CONSTITUTIONAL LAW — COMMERCE CLAUSE — FISH AND GAME Law. — Held, 
that a statute prohibiting all sales of game within the state is a regulation of inter- 
state commerce and therefore void. /n re Davenport, 102 Fed. Rep. 540 (Cir. Ct., 
Wash.). : 

Held, that a statute prohibiting the possession of certain game or fish during the 
close season is to be construed as not intended to cover the case of fish or game 
imported from another state, and is therefore valid. People v. The Buffalo Fish Co., 
164 N. Y. 93. See NoTEs. 


CONTRACTS — CONTRACT FOR SERVICES — WRONGFUL DISCHARGE. — The plain- 
tiff, employed by defendant company for one year at a weekly salary, was wrongfully 
discharged. Two weeks later, he brought an action for his salary for the two weeks, 
and recovered. At the expiration of the year, he sued for salary accruing since the 
previous action. /Ye/d, that the former action is no bar, as the plaintiff’s willingness 
to serve was equivalent to actual service, and he might have brought a separate suit 
for each week after his discharge. Adlen v. Colliery Engineers’ Co., 46 Atl. Rep. 899 
(Pa.). See NOTEs, 


CORPORATIONS — CITY ORDINANCE — ENCOURAGING MONOPOLY. —A city or- 
dinance provided that all contracts for city printing should be awarded to union print- 
ers. The charter did not require that contracts be let to the lowest bidders. edd, 
that the ordinance is void as encouraging monopoly, and that a tax-payer is entitled to 
an injunction against its enforcement. A//anta v. Stein, 36 S. E. Rep. 932 (Ga.). 
There seems to be little or no authority on exactly the point here involved, but the 
case most nearly parallel reaches the same result. Adams v. Brennan, 177 Ill. 194. 
It is well settled that where a matter is left to the discretion of the municipal author- 
ities, the court will not interfere with their action unless their discretion is manifestly 
abused. Cleveland, etc. Co. v. Board of Fire Com., 55 Barb. 288. But it is justly 
argued in the principal case that the ordinance in question effectually prevented the 
free exercise of discretion which is the duty of municipal authorities, and by restrict- 
ing competition tended directly to raise the price which the tax-payers must pay for 
the city printing. From this the conclusion is drawn that the city council had no 
authority to pass an ordinance so injurious to the public interest. The decision is 
therefore only an extension of the familiar principle which allows a tax-payer to stop 
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by injunction an unwarrantable expenditure of the public funds. Avery v. Job, 25 Ore. 
512. Altogether, the principal case establishes a desirable precedent. 


CORPORATIONS — MUNICIPAL CORPORATIONS — LIABILITY FOR Torts. — Hé/d, 
that a municipal corporation is liable for injuries caused by the negligence of its 
agents. Rhobdidas v. Concord, 47 Atl. Rep. 82 (N. H.). See Nores. 


CRIMINAL LAW — PossEssION OF STOLEN GOoDs — PRESUMPTIONS. — On an 
information for burglary, the trial court charged that the possession of stolen property 
immediately after the theft is sufficient to warrant a conviction for larceny, unless the 
other evidence so far overcomes the presumption thus raised as to create a reasonable 
doubt of the person’s guilt. e/d, that the charge is erroneous, since the effect of 
such evidence is solely for the jury. Walliams v. State, 83 N. W. Rep. 681 (Neb.). 

In early times a person found with stolen goods immediately after the theft was 
liable to summary punishment without the benefit of an ordinary trial. THAYER, 
PRELIM. TREAT. Ev. 328. More recently such possession was considered a pre- 
sumption of guilt,— conclusive unless satisfactorily explained. 2 East, P. C., c. 16, 
§ 93. At the present day the weight of authority is in accord with the principal case 
in holding that the question as to what weight shall be attached to the fact of recent 
possession is solely for the jury. This fact is sufficient to justify an inference of guilt, 
but is not enough tocreate a legal presumption against the accused. State v. Hodge, 
50 N. H. 510. In some states, however, it is still held to create a presumption of 
guilt, calling for explanation. Smith v. People, 103 Ill. 82. While the modern rule 
must be acknowledged to be judicial legislation, it is clearly a justifiable change; for 
the evidential value of recent possession can more properly be determined by the jury 
than by a fixed rule of law. 


Equity — ADJOINING LANDOWNERS — LIABILITY FOR ENCROACHMENT. — The 
upper part of a wall of the defendant’s building overhung the roof of a building on the 
plaintiff’s land by a few inches. The encroachment was high in the air, and the cost 
of removing the wall would be very large without conferring upon the plaintiff any 
corresponding benefit. e/d, that the defendant is liable for all damages which he 
may have caused, and that he will be enjoined from continuing the encroachment when- 
ever the plaintiff shall desire to build. Crocker v. Manhattan Life Ins. Co., 31 N. Y. 
Misc. 687 (Sup. Ct., Spec. Term). 

Courts of equity are much more reluctant to compel a man to undo a tort than to 
compel him to perform a duty. Nevertheless, in strong cases of continuing trespass, 
accompanied by substantial damages and in no way offset by benefits, an injunction 
will be granted. Garvey v. Long Island R. R. Co. 159 N. Y. 323. Yet the injunc- 
tion should not issue where it would cause a greater injury than it is intended to 
remedy. MMcSorley v. Gomprecht, 30 Abb. N. Cas. 412. One practical reason for this 
result is the fact that the decree if granted would in most cases probably never be 
carried out, but would be used to extort an unreasonable amount from the defendant 
for the property taken. Equity will, however, in such cases give damages in order to 
settle the whole question in one suit. M/cSorley v. Gomprecht, supra. Still the de- 
cree in the principal case is clearly erroneous. If the injury to plaintiff is sufficiently 
serious to justify an injunction when he wishes to build, the decree should give it at 
once. Otherwise the relief should be confined to damages. 


Equity — EXECUTION SALE — PURCHASE BY ATTACHING CREDITOR.— An attach- 
ing creditor bid in the property levied on at the execution sale. e/d, that he is not a 
purchaser for value without notice. Murphy v. Plankington Bank, 83 N. W. Rep. 
725 (S. D.). 

The court throughout the case speaks of the party under whom the plaintiff claims 
as an attaching creditor. It is true, if his only claim had been by virtue of an attach- 
ment, the case would be clearly correct, since, according to all the authorities, an at- 
taching creditor is not a purchaser for value. Whitworth v. Gangain, 3 Hare, 416. 
But it seems to have been entirely overlooked that in the present case an execution 
sale had actually taken place in pursuance of the attachment, and that a sheriff’s deed 
had been issued. Under these circumstances, it cannot be questioned that a dona 
fide purchaser is not affected by unrecorded rights existing against the judgment 
debtor. Milner v. Hyland, 77 Ind. 458. It is equally clear, moreover, that a judg- 
ment creditor thus buying at the execution sale should be in no worse position than 
a third person. Riley v. Martinelli, 97 Cal. 575. Contra, Orme v. Roberts, 33 Tex. 
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768 (semble). He has in good faith acquired a good legal title for which he paid value, 
and there is no equitable ground for disturbing his position. 


Equity — INJUNCTION — CRIMINAL PROCEEDINGS. — Plaintiff asked an injunc- 
tion to restrain the enforcement against him of a penal municipal ordinance, on the 
ground that the ordinance was unconstitutional. /e/d, that courts of equity will not 
enjoin criminal proceedings. Bainbridge v. Reynolds, 36 S. E. Rep. 935 (Ga.). See 
NOTEs. 


EQUuITY — PROPERTY — EQUITABLE EASEMENTS. — /Yée/d, that an agreement in a 
deed that the grantor would keep a water-wheel in repair and furnish power for the 
benefit of the land granted makes an equitable easement binding on the grantor’s 
vendee who takes with notice. Gould v. Partridge, 52 N.Y. App. Div. 40. 

In at least one case the English courts enforced a burden imposed on certain land 
for the benefit of other land where it required the owner of the quasi-servient estate 
to do an affirmative act. Cooke v. Chilcott, 3 Ch. D. 694. Later decisions, however, 
enforce only restrictive burdens. Austerbury v. Oldham Corporation, 29 Ch. D. 750; 
Haywood v. New Brunswick Bldg. Assoc., 8 Q. B. D. 403. In this country there is a 
tendency to adopt the broader rule of the earlier English case. Whittenton Mfg. Co. 
v. Staples, 164 Mass. 319, 327 (semble). It is always held that equitable easements will 
be enforced only where there is notice. Zu/kv. Moxhay,2 Ph. Ch. 774; Tallmadge v. 
East River Bank, 26 N. Y. 105. Hence the true basis of the doctrine seems to be 
the familiar equitable principle that a purchaser acquires property subject to those 
equities of which he has notice. In this view the grounds for equitable enforcement 
are the same whether the burden is affirmative or merely restrictive. The principal 
case is therefore correct. Nevertheless, the restrictive English rule may be follcwed 
in some jurisdictions uron the ground that it is contrary to public policy to burden 
successive owners with the performance of positive acts that are beneficial only to 
others. 


EQuITY — PROPERTY — FRAUDULENT CONVEYANCE. — A debtor, in order to de- 
fraud his creditors, conveyed land to his mother, who paid a fair value and had no 
knowledge of the fraud. The conveyance was unsolicited by the mother. e/d, that 
the creditors have a right to redeem the property by repaying the consideration. 
Rummonth v. White, 47 Atl. Rep. 1 (N. J., Ch.). 

The general rule is that creditors cannot attack a fraudulent conveyance, as against 
a purchase for value without notice. Anderson v. Roberts, 18 Johns. 515; Comey v. 
Pickering, 63 N. H. 126. The court in the principal case, however, takes the ground 
that, where the conveyance is not a business transaction, the grantee is only entitled 
to be made whole. This appears to be analogous to the New Jersey rule, that a pur- 
chaser for value without notice of a note obtained by fraud can only recover what he 
paid for the note. Holcomb v. Wyckoff, 35 N. J. Law, 35. Contra, Lay v. Wissman, 
36 Iowa, 305. There seems to be no sound reason for these exceptions to the 
fundamental rule, that a purchaser for value without notice takes free from equi- 
ties. Such a purchaser from a fraudulent grantor must bear the loss, if the value of 
the property falls below the price he paid, and it is unfair to deprive him of a rise in 
value. The distinction made by the principal case is therefore inexpedient, and un- 
supported by authority in other states. 


INSURANCE — BREACH OF CONDITION — DIVISIBLE CONTRACT. — Plaintiff in- 
sured his store and stock of goods for separate amounts, the premium being a gross 
sum on both. A clause of the policy provided that if an inventory should not be 
taken at a certain time, “this policy shall be null and void from that date.” Held, 
that as the contract was indivisible, a breach of the stipulation voided the insurance 
on the building as well as on the stock of goods. Southern Fire Ins. Co. v. Knight, 
36 S. E. Rep. 821 (Ga.). 

Many courts conclude, with the principal case, that the payment of premiums in a 
gross sum and the use of the words “this policy ” show an intention to make the con- 
tract indivisible. McQueen v. Phenix Ins. Co., 52 Ark. 257. But an almost equal 
number take the opposite view. Coleman v. Ins. Co., 49 Ohio St. 310. In view of 
this direct conflict it seems proper to consider the purpose with which the words are 
used. Such stipulations are inserted because a greater risk is incurred without them. 
Hence it may well be held that a breach of the condition should prevent recovery on 
such of the insured items as are thereby made an increased risk. This construction 
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has been advantageously followed in at least one state, and seems to present a logical 
rule that can be applied to the varying circumstances of each case. Phenix /ns. Co. 
v. Pickel, 119 Ind. 155; Geiss v. Franklin Ins. Co., 123 Ind. 172. In the present case 
an increased risk on the stock would obviously be an increased risk on the building, 
and consequently the breach should avoid the policy é# toto. Pickelv. Phenix Ins. Co. 
119 Ind. 291. 


INTERNATIONAL LAW — PRIZE — PLEDGE OF BILL oF LADING. — A Spanish 
subject shipped goods in a Spanish vessel and pledged the bills of lading to an Eng- 
lish firm before war was declared between the United States and Spain. After the 
declaration of war the ship was captured by the United States. e/d, that the pledge 
of the bill of lading does not make the goods neutral property so as to protect them 
from capture and sale as the property of the enemy. Zhe Carlos F. Roses, 20 Sup. 
Ct. Rep. 803. 

The status of enemy property, the bills of lading of which have been pledged to a neu- 
tral, seems never before to have arisen in a prize court. A neutral lien upon such pro- 
perty does not exempt the goods from capture. Zhe Tobago, 6 Rob.194; Zhe Battle, 
6 Wall. 498. Thesame is true of a mortgage. Zhe Hampton, 5 Wall. 372. But it is 
recognized that a dona fide sale to a neutral does protect the property. Zhe Ariel, 11 
Moore P. C. 119. The principle upon which these cases rest seems to be that a prize 
court will not recognize a transfer as making the property neutral, if the loss resulting 
from condemnation will fall upon the enemy. Zhe Francis, 1 Gall. 445, at 447. Loss 
will fall upon the enemy whenever the transfer is short of an absolute and dona fide 
sale, divesting all enemy interest. Since, therefore, a pledge, like a mortgage, is not 
such a sale, the principal case is undoubtedly correct. 


INTERPRETATION OF STATUTES — DEATH BY WRONGFUL ACT— PERSON EN- 
TITLED TO RECOVER. — A Georgia statute gave a remedy in cases of death by wrong- 
ful act to persons who were dependent upon the deceased or to whose support he 
contributed. Under this statute, a father who was earning enough to pay his own ex- 
penses, but who depended on his minor son by a former marriage to help support his 
second wife and children, sued for the son’s death. é/d, that he is not entitled to 
recover. Georgia R. R. & Banking Co. v. Spinks, 36 S. E. Rep. 855 (Ga.). 

It is held in some jurisdictions that such statute should be construed liberally. 
Haggarty v. Central R. R. Co., 31 N. J. Law, 349. This seems the better view, since 
they appear to be in the highest sense remedial, and on this ground the principal case 
is clearly wrong. The Georgia courts, however, have taken the position that they are 
harsh and punitory in nature, and so are to be construed strictly. Smith v. Hatcher, 102 
Ga. 160. Nevertheless, the same courts have held that a mother can recover for the 
death of a son, when the father, mother, and children are mutually dependent. Augusta 
Ry. Co.v. Glover, 92 Ga. 132; Daniels v. Savannah, etc. Ry. Co., 86 Ga. 236. The po- 
sition of a father who is dependent on his son for a substantial part of his family 
expenses can hardly be differentiated from the facts in these cases. It is, therefore, 
difficult to support the principal case even accepting the narrow attitude of the court 
toward the statute. 


PROPERTY — COVENANT FOR PARTY WALLS— SUIT BY VENDEE. — The plaintiff’s 
vendor and defendant bought adjoining lots from a building estate at different times, 
each covenanting that, if use should be made by him of a party wall built by the owner 
of the adjoining estate, he would contribute one half of its value. e/d, that the 
plaintiff is entitled to recover this amount upon user of such a wall by the defendant. 
Lroving v. Turnbull, [1900] 2 Q. B. 129. See NOTEs. 


PROPERTY — EJECTMENT — DISSEISIN REQUISITE TO MAINTAIN ACTION. — The 
defendant street railway company without legal authority laid its tracks on a turnpike 
which crossed land which the plaintiff owned in fee. /7e/d, that as the injury is not 
an injury to the plaintiff’s possession, but an illegal user of the admitted easement of 
public travel, ejectment will not lie. Becker v. Lebanon, etc. Ry. Co., 46 Atl. Rep. 
1096 (Pa.). See NorTeEs. 7 


PROPERTY — FRAUDULENT CONVEYANCES — EFFECT OF SETTING ASIDE. — A chat- 
tel mortgage on corporate property was made expressly subject to a prior chattel 
mortgage. This prior mortgage having been avoided by creditors as misappropriation 
of corporate property, Ae/d, that they have priority over the holder of the subsequent 
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mortgage to the amount covered by it. Singer Piano Co. v. Barnard, 83 N. W. Rep. 
725 (Iowa). 

if the effect of the creditors’ action in avoiding the prior mortgage was to make the 
prior mortgagee a trustee for them, the decision would be clearly correct. But the 
better view is that the mortgage, when set aside, is to be regarded as no mortgage at 
all, and the property conveyed as having remained the property of the mortgagor. 
Bethel v. Stanhope, Cro. Eliz. 810; May, FRAupD. CONVEY., 58. It follows that, 
although the subsequent mortgagee could not himself have questioned the validity 
of the prior mortgage, yet when the creditors have avoided it, they should not be 
allowed thereafter to set it up against him. 7dbard v. Cribb, 80 Wis. 398 (semble). 
Contra, Fox v. Willis, 1 Mich. 321. Similarly, it is held that a wife joining with her 
husband in a fraudulent conveyance retains her dower, if the husband’s creditors 
set the deed aside. Rodinson v. Bates, 3 Met. 40. Contra, Den v. Johnson, 18 N. J. 
Law, 87 (semdle). The principal case, therefore, seems wrong, though there is little 
authority on the precise point. 


PROPERTY — GENERAL POWER— RIGHTS OF CREDITORS. — The donee of a general 
power of appointment exercised it by will. //e/d, that the appointed property. cannot 
be reached by his creditors. Humphrey v. Campbell, 37 S. E. Rep. 26 (S. C.). 

The present case is opposed to the authorities generally. Townshend v. Windham, 
2 Ves. Sen. 1; Clapp v. /ngraham, 126 Mass. 200. These decisions rest on the prin- 
ciple that the donee of a general power is virtually dominus of the property, and that 
consequently an appointment by him to a volunteer, being equivalent to a conveyance 
of property, is, in case of insolvency, void as against his creditors. If not exercised, 
the power itself is not property which the creditors can reach. Jones v. Clifton, 101 
U.S. 225. The court in the principal case relies on several earlier South Carolina 
cases. Aaron v. Beck, 9 Rich. Eq. 411; Wilson v. Gaines, 9 Rich. Eq. 420. These, 
however, decide merely that a woman who is given a life estate with a general power 
does not. take an absolute interest which would on marriage vest in her husband. 
They do not, therefore, support the principal case, and it is to be regretted that the 
court did not come into line with the established doctrine. 


PROPERTY — LATERAL SUPPORT — LIABILITY OF LESSEE. — He/d, that neither the 
devisee of land nor his lessee is liable for damage to adjacent land through subsidence 
caused by excavations of the devisor, though occurring during the term of the lease. 
Hall v. Duke of Norfolk, [1900] 2 Ch. 493- 

It was formerly considered that there was a right to the support of land analogous 
to an easement, for the violation of which an action would lie without actual damage. 
Nicklin v. Williams, 10 Ex. 259. This, however, has been overruled. Backhouse v. 
Bonomi, 9 H. L. Cas. 503. It is also decided that each successive subsidence gives 
rise to anew and distinct cause of action. Darley Main Colliery Co. v. Mitchell, 11 
App. Cas. 127. These cases seem hard to explain except on the ground that the 
excavation and the failure to fill it in or substitute other support constitute a continu- 
ous tort analogous to a nuisance. Nevertheless, a lessee is not liable for a nuisance 
until he has been requested to abate it. Penruddock’s Case, 5 Co.101. Accordingly, 
accepting the analogy, it appears that the defendants in the principal case should be 
held liable only after notice of the defective support, and a request to remedy it. As 
no such facts appear, the decision is correct, but the language of the court is broad 
enough to cover cases where a request is shown, and this position seems untenable. 
The only other case which has been found on the point reaches the same result on 
similar facts. Greenwell v. Low Beechburn Coal Co., [1897] 2 Q. B. 165. 


PROPERTY — PLEDGE — POSSESSION OF PLEDGEE.—An iron company borrowed 
money from A and agreed to pledge iron as security. The iron was placed on a par- 
ticular spot of ground belonging to the iron company, which ground was tendered to 
A and accepted by him for his use. Later, without his knowledge or consent, the 
iron was removed and pledged to B, who had no notice of his claim. e/d, that there 
is a sufficient possession in A to give him priority over B. American Pig-Lron, etc. Co. 
v. German, 28 So. Rep. 603 (Ala.). 

To constitute a valid pledge, possession in the pledgee or his agent is indispensable. 
This is the distinguishing difference between a pledge and a mortgage. The pledgee’s 
possession, moreover, must be exclusive of the pledgor’s possession and control. 
Casey v. Cavaroc, 96 U. S. 467. It has been held, however, that there is a sufficient 
constructive delivery, though the goods remain on the premises of the pledgor, if they 
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are placed in the possession and control of one whose general relation to the pledgor 
is that of agent, but who in the particular transaction is the special agent of the pledgee. 
Sumner v. Hamlet, 12 Pick. 76. The principal case goes still farther, and would make 
the pledgor himself the agent of the pledgee. This is unjustifiable, for there must 
be an actual bailment, and the same person cannot be both bailor and bailee. At best 
the plaintiff had merely an equitable pledge, and his right must give way before the 
superior legal right of the subsequent innocent pledgee. 


PROPERTY — REPLEVIN — PossEssion. — A husband, as agent for his wife, loaded 
lumber belonging to her on the cars of a railroad. He/d, that he could not maintain 
replevin for the goods, which were wrongfully removed by the railroad, since posses- 
sion, in order to give a right of action, must be in one’s own right, and not as agent. 
Mitchell v. Georgia, etc. Ry. Co., 36 S. E. Rep. 971 (Ga.). 

The court holds that the agent in possession is incapable of bringing the action, 
partly on the analogy of a case holding that a sheriff’s deputy has not that power. 
Ludden v. Leavitt, 9 Mass. 104. That decision, however, rests upon a technical rule 
that the possession of a sheriff cannot be delegated, and that, therefore, the deputy 
has no possession. Moreover, it has been held on broader grounds in another juris- 
diction that the deputy should be allowed to bring the action. Poole v. Symonds, 
1 N.H. 289. This line of cases is, therefore, clearly insufficient to support the decision. 
The court also places its decision in part on the ground that a servant cannot sue in 
possessory actions. But even here, if the master has intrusted the servant with 
actual possession, as contrasted with mere custody, the latter should be treated as a 
bailee with the consequent right to sue. Harris v. Smith, 3 S. & R. 20. As the facts 
in the principal case clearly indicate a relation of agency coupled with such actual pos- 
session, the decision seems wrong. 


SURETYSHIP — EVIDENCE — JUDGMENT AGAINST PRINCIPAL. — In an action 
against the sureties on an official bond, Ae/d, that a judgment against the officer is 
prima facie evidence against the sureties. Barker v. Wheeler, 83 N. W. Rep. 678 
(Neb.). 

This decision overrules earlier Nebraska cases in which such a judgment was held 
conclusive evidence. Lewis v. Mills, 47 Neb. 910. So far its correctness cannot be 
doubted, but it seems the court should have gone further, and held that the judgment 
was no evidence at all against the surety. On principle it is hard to perceive why the 
sureties should be affected by an action which they have no opportunity to defend. 
Clearly, they should be allowed to regard it as ves inter alios acta. On the other hand, 
if this position is not adopted, it seems that the judgment should be conclusive against 
them. In any event, the middle ground here adopted cannot be supported on princi- 
ple. BRANDT, SuR. § 630. It must be conceded, however, that perhaps the greater 
number of decisions are in accord with the principal case. City of Lowell v. Parker, 
10 Met. 309; Stephens v. Shafer, 48 Wis. 54. Nevertheless, many well-reasoned 
American cases support the view here advocated, Douglass v. Howland, 24 Wend. 
35; and such is the settled English doctrine. Zx parte Young, 17 Ch. 668. 


Torts — CORPORATIONS — LIABILITY FOR ULTRA VIREs Act. — The defendant 
company was running cable cars under a charter authorizing them to use animal 
power only. One of these cable cars ran into and injured a car belonging to the 
plaintiff company. /e/d, that the defendant is not liable, in the absence of negligence. 
Chicago General Ry. Co. v. Chicago City Ry. Co. 57 N. E. Rep. 822 (Ill.). See 
NOTEs. 


Torts — DEATH BY WRONGFUL ACT— RELEASE BY PARTY INJURED. — The 
plaintiff’s husband compromised an action against the defendant for a personal injury. 
The mon afterwards resulting in death, the widow sued under a statute allowing an 
action to be brought by the personal representatives of the deceased. e/d, that the 
action is not maintainable. Southern Bell Telephone Co. v. Cassin, 36 S. E. Rep. 881 
(Ga.). See NoTEs. 


Torts — LIBEL — NEGLIGENT PUBLICATION. — The defendants circulated and 
sold books containing a libel on the plaintiff, although they did not know of the exist- 
ence of the libel. The jury found that due care was not used in carrying on the 
business. e/d, that these facts constitute a publication. Vétzetelly v. Mundie’s 
Select Library, Ltd., [1900] 2 Q. B. 170. 
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The gist of an action of libel is injury to the plaintiff’s reputation. ODGERS, LIBEL 
AND SLANDER. This is clearly present in the principal case, so the decision is cor- 
rect. The court, however, differentiates the case of librarians and news-venders from 
other cases of libel, and places the decision on a ground as yet not considered by the 
American courts. Clearly, the voluntary act of such a person must technically be 
considered a publication of the libel, irrespective of his knowledge or ignorance of the 
fact that he is so doing. It is, however, evident that it is impossible for a librarian 
to examine every book or paper disseminated by him, and hence it may well be held 
that the general welfare requires the recognition of an excuse in such cases. This has 
become the settled English law. Zmamons v. Pottle, 16 Q. B. 354; Martin v. Trustees of 
British Museum, to Times L. R. 338. But the argument of public policy breaks down 
when, as in the principal case, the jury finds negligence on the part of the defendant. 
The decision is, therefore, in accord with the earlier cases. 


Torts— SLANDER — SUIT BY CORPORATION. — The defendant slandered the 
general manager and treasurer of the plaintiff corporation without directly referring to 
his connection with the corporation. e/d, that the corporation could not maintain 
an action for an implied slander, nor recover for consequential injuries to its trade 
resulting from the defamation of its officer. Brayton v. Cleveland Special Police Co., 
57 N. E. Rep. 1085 (Ohio). See NOTEs. 


Trusts — CustoDy oF RES— NEGOTIABLE SECURITIES. — The defendant trustees 
were authorized to keep a part of the testator’s property in the form of railroad bonds 
payable to bearer. edd, that they may properly deposit such bonds with a bank in 
their joint names, with authority to the bank to remove the coupons and receive divi- 
dends, Zn re De Pothonier, [1900] 2 Ch. 529. 

The rule is well settled that trustees need exercise only the care of prudent men of 
business in caring for the trust res. Speight v. Gaunt, 9g App. Cas. 1; Zaylor v. Hite, 
61 Mo. 142. But within this rule there is considerable latitude, and the present case 
is valuable in making the limits more definite. An earlier English case held it to be 
no breach of trust where a box containing the securities was deposited at a banker’s, 
and one of the trustees kept the key for the purpose of removing coupons. Mendes 
v. Guedalla, 2 J. & H. 259. A strong dictum, however, in a more recent case seemed 
to indicate that the trustees must retain exclusive joint control. Fie/d v. Field, [1894] 
1 Ch. 430. This view is expressly negatived in the principal case, and a far more lib- 
eral rule laid down. As the opinion points out, the trustees can hardly be expected 
to be present on each occasion to remove coupons. The method approved here cer- 
tainly provides all reasonable security, and is more in keeping with ordinary business 
methods. The case will, therefore, probably be followed. 


Trusts — ExEcuTors’ SALE— PURCHASE BY WIFE. — Land was devised to an 
executor in trust to sell and apply the proceeds to various uses. At a properly con- 
ducted public sale, the wife of the executor bid in the property for an apparently ade- 
quate price, which she paid out of her separate estate. There was no evidence of 
actual fraud. He/d, that the sale passes a sound and marketable title. J/i/ler v. 
Weinstein, 52 N. Y. App. Div. 533- 

Before the Married Women’s Property Acts, the rule that a trustee or agent empow- 
ered to sell gives only a voidable title if he becomes directly or indirectly interested in 
the purchase was applied without question to a purchase by the wife of the fiduciary, 
even for her separate estate. Davoue v. Fanning, 2 Johns. Ch. 252. But in the principal 
case the court argues that since the wife may now contract without the consent of 
her husband and he has noright or interest in her real estate, there is no longer an 
reason for attacking a dena fide purchase on her part. The true reason for the limita- 
tion on the power of the trustee, however, seems to be that the law will not allow him 
to be placed in a position where he is tempted to sacrifice the interests of the benefi- 
ciary. A purchase by the wife is objectionable, simply because the relations between 
husband and wife are so close that her interest is ordinarily as strong a temptation 
to the trustee as his own. The rule is therefore not affected by the change in her legal 
status. The weight of authority supports this view in opposition to the principal case. 
Bassett v. Shoemaker, 46 N. J. Ea. 538; Zyler v. Sanborn, 128 Ill 136. 


TRusTS —INDEBITATUS ASSUMPSIT— PRIVITY.—X contracted to convey cer 
tain land to plaintiff, subject to a mortgage, which was afterward foreclosed before 
conveyance to plaintiff. The proceeds of the foreclosure sale exceeded the mortgage 


40 
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debt, and the surplus remained in the hands of the mortgagee’s attorney. é/d, that 
since the plaintiff was equitably entitled to the payment of the surplus proceeds he 
could recover them from the attorney in an action for money had and received. Rush- 
ton v. Davis, 28 So. Rep. 476 (Ala.). 

To the general rule that a right equitable in its nature cannot be enforced by an 
action at law, there are two established exceptions. Where the old action of account 
would have lain to enforce what was substantially a trust, or where a wrongdoer becomes 
a constructive trustee forthe person injured, assumpsit for money had and received is 
allowed. Hancock v. Franklin Co., 114 Mass.155; Staatv. Evans, 35 Ill. 455. These 
cases are rather anomalous, but in all there is a clear duty, though an equitable one, 
owing directly from the defendant to the plaintiff, on which to found the implied 
promise which is the basis of imdebitatus assumpsit. In the principal case there is no 
such duty, since defendant’s obligation was not to X, but to the mortgagee alone, and 
the total lack of privity should have been fatal to the action. Roddins v. Fennell, 
11 Q. B. 248. In several American cases, however, where the depositor of a note 
for collection sued the sub-agent bank on the failure of the bank of deposit, the neces- 
sity of privity has been denied or ignored. Metropolis Bank v. First Bank: 19 Fed. 


Rep. 301. 


REVIEWS. 


THE Ricuts, Duties, REMEDIES, AND INCIDENTS BELONGING TO AND 
GROWING OUT OF THE RELATION OF LANDLORD AND TENANT. In 
two volumes; with forms. By David McAdam, one of the Justices 
of the Supreme Court of the State of New York. Third edition. 
New York: Remick, Schilling & Co. 1900. pp. xiii, 856; x, 857- 
1768. 

It is a long step from the first edition of Judge McAdam’s Landlord 
and Tenant, which appeared in 1876 and consisted of four hundred 
pages, to the two compendious volumes now before us. The general 
scope and plan of the work is still much the same, nevertheless, as in the 
two prior editions. The present edition, however, is far more valuable 
than its predecessors, for not only does it bring down to date a branch of 
the law which is constantly being modified by statutory changes, but it 
also presents a much fuller discussion of the subjects treated and a 
broader field of quotations and references, The text of the book has in 
many places been entirely rewritten, and everywhere considerably exe 
panded. The author considers his subject of landlord and tenant with 
great thoroughness and from various points of view. A discussion of the 
topics, among others, of tenure in general, leases, their validity, termina- 
tion, assignment, and renewal, covenants, forfeiture, fixtures, emblements, 
and the doctrine of agency make up the first volume. In the second vol- 
ume the chief subjects considered are principal and surety, rights and rem- 
edies of the landlord, trespass, easements, excavations, party walls, nui. 
sance, waste, repairs, surrender, eviction, rights and remedies of the tenant, 
remedies of legal representatives, and distress. A collection of forms of 
leases, covenants, etc., with an index and a table of cases, complete the 
volume. The statement of the law on any particular point is accurate 
and concise, and is fully illustrated by references to and quotations from 
decided cases. The book does not often go deeply into theoretical dis- 
cussions, but only gives an adequate statement of what the law is. This 
method, although it may not always be of great help to the student, sat- 
isfies the need of the lawyer — and it is for the practitioner that the book 
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is written. The system of arrangement is clear, and an excellent index 
makes the work most available for ready reference. Although many of 
the cases chosen for illustration are taken from the New York reports, 
and a large part of the text is devoted to peculiarities of the law of that 
state, yet there are many citations from a broader field, and the book 
gives usually an excellent statement of the law in other jurisdictions, In 
some few instances, however, Judge McAdam has stated as the general 
law a rule peculiar-to New York. A flagrant example of this error is to 
be found on page 83, when it is said that if a tenant holds over the extent 
of his term without the landlord’s permission, the latter may, at his elec- 
tion, treat the tenant as a trespasser or hold him as tenant for a renewed 
term upon the conditions of the prior lease as far as applicable. This is 
in accord with the decisions in New York, but the general rule is that he 
is a tenant at sufferance, and only upon the payment of rent, or some 
similar form of acknowledgment, can he be called a tenant from year to 
year. Moreover, he is never a trespasser, for his original entry was 
lawful. Again, the statement is made that an oral disclaimer of his land- 
lord’s title by a tenant for years does not work a forfeiture. This is law 
in England and in New York, but the prevailing doctrine in this country 
is the other way. Wéallison v. Watkins, 3 Pet. 43. In proportion to the 
whole work, however, these are but minor faults. In general, as has been 
said, the book is accurate and clear. Judge McAdam’s work will doubt- 
less prove valuable to the profession, and particularly so to those who 
practice law in New York state. E. 8. T. 


HISTORICAL JURISPRUDENCE. An Introduction to the Systematic Study 


of the Development of Law. By Guy Carleton Lee, Ph.D. New 
York: The Macmillan Company. 1900. pp. XV, 517. 

This book is of equal interest to the lover of history and to the student 
of law. ‘Tracing as it does the foundation and development of legal 
principles in those countries whose systems of law have been of lasting 
impression upon the jurisprudence of modern civilization, their social con- 
ditions and political history are of necessity considered, law being, as the 
author says, “an outgrowth of the needs of man in society;” while at the 
same time legal principles and institutions are examined with sufficient 
minuteness to give to the lawyer a technical knowledge of the substantive 
law of those systems from which our present ideas are largely an out- 

rowth. 
The book is divided into three main parts. Part I., dealing with the 
foundations of law, takes up in succession the legal systems of Babylonia, 
Egypt, Phoenicia, Israel, India, and Greece. The sources and history of 
the law of each of these countries is discussed, whether developed from 
mere custom, or adopted from other nations, or made in the process of 
political growth ; and certain branches of the law are traced with especial 
care. These are such subjects as contracts, sales, mortgages, domestic 
relations, property rights, and succession. The reader finds among these 
topics many familiar principles of the law of to-day. Part II. treats the 
development of jurisprudence, and deals especially with the growth of 
the principles of the great system of Roman law, which has so influ- 
enced all other systems since its day. This is traced from its beginnings 
down to the time of the code of Justinian. The origin and growth of the 
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Canon Law and the extent of its influence and jurisdiction throughout 
Europe are dwelt upon at some length ; and the law established in Roman 
territory by the barbarian invaders, perpetuating so much of the law of 
the conquered people, is discussed. The subject of Part III. is The Be- 
ginnings of Modern Jurisprudence. Under this heading are considered 
the renewed study of Roman law beginning with the revival of intellec- 
tual activity after the Dark Ages in the twelfth century, and the recep- 
tion of Roman law in Italy, Germany, France, Spain, and Scotland. 
Lastly the author discusses the early English law, considering its history 
and the sources and development of its modern ideas. This subject is 
carried down to the time of Bracton, who was among the first lawyers to 
insist upon a reliance upon precedents, and thus practically established 
our present system of case law. 

The book gives, on the whole, an excellent view of the origin and 
growth of legal principles and of the science of jurisprudence from the 
earliest appearance of legal thought down to the point where the average 
law student begins his study. In our desire to fit ourselves as soon 
as possible for active practice, we in America are very apt to neg- 
lect the historical side of the law, and are willing to begin where our 
modern principles and ideas began, without taking the time to investi- 
gate the foundation upon which those principles rest, and to compare our 
ideas with the ideas which have by gradual growth become established 
in other countries. A well-rounded lawyer will have some knowledge of 
the historical basis of his own law and of the jurisprudence of other 
countries, and this knowledge will be of value to him in understanding 
the principles he employs in practice. There are few books which will 
in so short a space furnish such an excellent general view of these sub- 
jects as does this work of Mr. Lee, and which will impress upon the stu- 
dent so thoroughly that the legal principles he investigates were not 
made on the spur of the moment, but are the result of a long process of 
development. L. P. M. 


ELEMENTS OF AMERICAN JURISPRUDENCE. By William C. Robinson, 
LL. D. Boston: Little, Brown & Co. 1900. pp. lviii, gor. 

This is a companion volume and introduction to Mr. Robinson’s excel- 
lent treatise on Elementary Law, and will prove of distinct value to all 
entering upon the study of law. The method is pursued that was found 
so satisfactory in the author’s Elementary Law, —to each paragraph of 
text numerous authorities are appended where the student may find a 
more extended treatment of the subject. Mr. Robinson’s discussion is 
sufficient to enable the student intelligently to approach these references. 

The author very largely follows Holland in his discussion of the nature 
of law and in his classification of rights, but devotes more attention to the 
subject of “duties.” An excellent chapter treats of the forms of law — 
the origin and growth of the unwritten and the written law. The nature 
and origin of courts is also discussed at length. A subsequent chapter 
deals with Fictions and Presumptions. As to the latter the author makes 
the seemingly unsound and certainly useless distinction between presump- 
tion of fact and of law. A section is also devoted to Conflicting Presump- 
tions. However valid this latter class may be in continental systems of 
law, where “ arithmetic is substituted for observation in estimating the 
value of evidence,” it is entirely inapplicable to the common sense meth- 
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ods of the Common Law. In outlining his topic the author states that 
“‘ American Jurisprudence is.a special science treating of the laws of the 
United States.” It would seem quite as proper to speak of the spe- 
cial science treating of the rocks of Mexico. There is no difference in 
kind that marks off the common law as applied in the United States 
from the common law as applied in England, Canada, or Australia. In 
truth, jurisprudence is the science that underlies all systems of law, and 
to speak of the particular jurisprudence of a certain, country as writers 
often do, is a misapplication of a term with a well established and definite 
meaning, to express an idea equally well expressed by another term, 
viz., law, merely because the longer word is thought to sound better. 
This comment is further borne out by the author’s treatment of his sub- 
ject. The space devoted to the principles underlying the law is brief 
compared to that given up to the actual law administered. It is well for 
the author’s avowed purpose that this is so, for one could scarcely regard 
an extended study of jurisprudence, using the term in its proper sense, 
as preparatory to a study of elementary law. F. R. T. 


DER GESETZLICHE SCHUTZ DER BAUGLAUBIGER IN DEN VEREINIGTEN 
STAATEN VON NorD-AMERIKA. Ein Beitrag zu den Entwiirfen eines 
Reichsgesetzes betreffend die Sicherung der Bauforderungen und 
eines Preussischen Ausfiihrungsgesetzes. Von Dr. Georg Salomon- 
sohn. Berlin: Carl Heymanns Verlag. 1900. pp. xv, 493. 

This German work on the mechanics’ lien laws of the United States 
cannot help but prove as valuable to German readers as it is interesting 
and instructive from the American standpoint. Its object is to present 
an outline of American legislation and its effect on economic condi- 
tions, so as to enable Germany in the solution of its problems to profit 
by our experience. To show that this is possible on account of the simi- 
larity of conditions in the two countries, the author discusses in the first 
part of the book the economic relations and the legal rights in America, 
irrespective of statutory protection, of those persons contributing to the 
improvement of real estate. He then in the second part gives a com- 
prehensive view of American legislation as interpreted by decided cases, 
followed by a translation and explanation of the lien laws of the State of 
New York. Part III. is taken up in showing the effect of the lien laws 
on the building industry of the United States and in summing up the 
principles brought out in the development of American law, which the 
author thinks should be applied in German legislation. 

The systematic exposition of the American law is naturally the most 
interesting portion of the work from our point of view. It covers the 
subject completely, and shows a careful study by the author of the details 
of our system. The notes contain numerous citations of cases and 
statutes, while incorporated into the text we find many quotations from 
American cases, well selected and ably translated. The discussion of 
the rights of sub-contractors is especially good. The distinction between 
the Pennsylvania system giving the sub-contractor a direct lien and the 
New York system working out his rights by subrogation to the contract- 
or’s lien is clearly brought out, though more space might perhaps have 
been devoted to the discussion of the comparative merits of the two sys- 
tems. Moreover, the author points out a distinction, which is not gener- 
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ally noticed, between two methods of protecting laborers and material- 
men, one by preventing the misappropriation by the contractor of the funds 
which should reach them, the other by giving them a lien on the real 
estate so far as such funds have not been provided or have been misap- 
plied. As a whole, the work shows an appreciation on the part of the 
author of the spirit of American institutions. H. K. 





EsTOPPEL BY MISREPRESENTATION. By John Skirving Ewart. Chicago: 
Callaghan & Co. 1900. pp. xlvii, 548. 

There is hardly a topic in the law so uncertain in regard to its scope and 
fundamental principles as that of estoppel by misrepresentation. Mr. 
Ewart has made a commendable attempt at a thorough treatment of the 
subject ; and at the outset gives us a novel and useful contribution, in 
his use of the terms “ estoppel-asserter ” and “ estoppel-denier,” to de- 
signate the actors in cases of estoppel. A detailed analysis of the neces- 
sary elements of estoppel in its different phases takes up the first half of 
the book. Theauthor’s conclusion, that moral guilt is in general imma- 
terial in estoppel by misrepresentation, is most far-reaching ; and, as he 
points out, is inconsistent in principle with the generally accepted doc- 
trine of Peek v. Derry. The remaining half of the book is devoted to a 
discussion of estoppel, as applied to various branches of the law. Here it 
would seem that the author gives to estoppel far too great a scope. Instead 
of treating it as a doctrine to be resorted to only when the desired result 
can be attained on no other theory, he makes use of it in every possible 
case. The doctrines of prior equities, purchaser for value without notice, 
and the negotiability of bills and notes are among those that are explained 
as resting on estoppel by assisted misrepresentation. 

The book will be the less useful to the practitioner, in that almost no 
American cases are considered in the text, and comparatively few are 
cited in the footnotes. Yet, although its style is at times scarcely digni- 
fied, especially where the English doctrine of tacking mortgages is said 
to make the legal title like a “greasy pig,” the book does contain dis- 
tinctly vigorous thought and discussion on a rarely discussed subject. 


R. B.S. 


THE POLICE POWER OF THE STATE AND DECISIONS THEREON AS ILLUS- 
TRATING THE DEVELOPMENT AND VALUE OF CasE Law. By Alfred 
Russell of the Detroit Bar. Chicago: Callaghan & Co. 1900. pp. 
XVil, 204. 

As its title indicates, the purpose of this volume is not so much a com- 
plete exposition of the so-called police power as a plea for our system of 
case law. By an analysis of the application of the various constitutional 
restrictions to this unclassified legislative power, the writer is enabled to 
define with considerable clearness the limits of this power under the con- 
stitutions. By this development and statement of the law, he not only 
aids in clarifying an important growing subject, but performs a valuable 
service by insisting upon the superiority of the flexibility of case law over 
the rigidity of codified law. But in common with many others, he does 
not always perceive that in dealing with this power the question is often 
a more fundamental one than that of constitutional restrictions, namely 
that of the limits of legislative power in general aside from constitu- 
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tions. The question whether such limits have been surpassed is hardly 
one for the courts, though our author sometimes seems to consider it as 
such. Further, although he does not exaggerate the importance of the 
function of our courts in applying constitutional restrictions as a protec- 
tion against the populistic legislation so characteristic of our day, he 
forgets that the duty of the courts is simply to decide judicial questions 
by the application of strict rules of law, not to supervise the legislature 
in the exercise of its wide discretion within the Constitution. The 
assumption of such a right by the courts can only be fraught with danger. 
The only appeal from the abuse by the legislature of its discretionary 
power is to the people. W. H. H. 


REGISTERING TITLE TO LAND. By Jacques Dumas, LL. D. Chicago: 
Callaghan & Co. 1900. pp. 106. 


This little volume comprises a series of five lectures delivered by the 
author in 1899-1900 at Yale. The general interest which the question of 
registration of title now has for the American public, in view of the adop- 
tion of the Torrens system of registration of title by several states, ren- 
ders the publication of M. Dumas’s luminous exposition of the subject 
doubly welcome. The author begins by distinguishing registration of 
deeds from registration of title. He then traces the history of registra- 
tion of title in several countries that have adopted that method, — Aus- 
tralia, Austria, and Prussia. - A chapter apiece is devoted to the English 
and French systems of registration, and their respective defects are 
pointed out. In the last chapter, after enumerating the other countries 
where registration of title prevails, the author concludes by summing up 
the advantages of the system owing to its simplicity and economy. As 
he justly remarks, the thing that prevents registration of title from being 
everywhere adopted is simply the opposition of the legal profession — 
owing, as he says, to a fear of its advantages much more than of its defi- 
ciencies. But conceding that registration of title has all the merits 
claimed for it by the author, some doubt has been expressed as to its com- 
patibility with the “ due process of law ” clause of our Constitution. With 
this phase of the question M. Dumas does not deal. It was thought that 
the national Supreme Court would have to pass on this matter in a recent 
Massachusetts appeal, but it is now feared that the decision will go off on 
another point. This difficulty as to constitutionality once removed, 
everything would seem to point to a prevalence of similar legislation 
throughout the country. F. R. T. 


We have also received : — 


A TREATISE UPON THE LAW AND PRACTICE OF TAXATION IN MISSOURI. 
By Frederick N. Judson. Columbia, Missouri: E. W. Stephens. 1go0o. 
pp. xiv, 358. A discussion of the principles of taxation with reference to 
one particular state does not limit the interest of the work tothe bounda- 
ries of that state, for the problems of taxation are general ones and are 
met in very similar ways throughout the Union. This is particularly true 
of Mr. Judson’s work, as he considers his subject broadly, and frequently 
makes reference to the tax laws of other states. The book is divided into 
three parts: the history of taxation in Missouri, present-day taxation in 
that state, and taxation of the future. The present system in Missouri 
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is discussed at length and its chief errors pointed out; especially the 
failure of the general property tax in securing uniformity of assessment, 
—it ranges 33 per cent. of the actual value in the country districts to 
70 per cent. in the city of St. Louis, — and the worse than failure of the 
personal property tax, which by reason of the ease and frequency with 
which it isevaded puts a premium on dishonesty. In discussing taxation 
of the future the author lays great stress upon the taxation of franchises, 
and refers with approval to the recently adopted franchise tax law of New 
York. He hopes for a more equable system of assessment of real estate, 
and the abolition of such inquisitorial taxes as those on personal property 
and personal incomes. His discussion of the subject is adequate, and 
his conclusions seem sound. The book should prove valuable to all who 
are interested in the subject. 


Hanp Book or Fire INSURANCE. By Frank R. Fairweather. With 
articles on the Duties of Agents and Sub-Agents and a Digest of the Fire 
Insurance Cases of the Maritime Provinces of Canada. By Reginald R. © 
Fairweather, B. C. L. St. John: The Globe Publishing Co., Ltd. 1900. 
pp. v, 208. The authors in this book have given us a valuable addition 
to the various insurance publications. The work, while not exclusively a 
legal one, will be found of considerable worth by lawyers, as to every law- 
yer handling insurance business a practical knowledge of the methods and 
requirements of insurance companies and the nature of the risks assumed 
is essential. The authors have very satisfactorily treated this non-legal 
portion of the work, bringing out the salient points clearly yet concisely. 
The subject of the Duties of Agents and Sub-Agents is ably handled, 
and the chapters devoted to Parol Agreements and Forms of Policies are 
well worth perusal. But perhaps the chief value of the book to members 
of the legal profession is the admirable Digest of the Maritime Provinces 
Insurance Cases and Appeals to the Supreme Court of Canada. These 
cases are very fully digested and the points decided distinctly stated. 
The book, while of especial importance to Canadians, is not without 
interest in this country, as the Canadian courts are recognized as furnish- 
ing us with many of the most noteworthy cases on insurance law. The 
authors’ style is good, the arrangement excellent, and the book is singularly 
readable. 


OuTLinE Stupy or Law. By Isaac Franklin Russell. Third edi- 
tion. New York: Baker, Voorhis & Co. tgoo. pp. xix, 344. It is 
not surprising that the demand for Professor Russell’s book should have 
justified a third edition, and this in spite of the fact that the work is open to 
some criticism. It is not strictly a text-book, but aims to give in brief 
compass an outline of the whole field of law. The scope is very broad, in- 
cluding even international law, constitutional interpretation, and questions 
of national polity. The necessity for extreme brevity makes it impossi- 
ble to develop and qualify general principles, explain definitions, and 
indicate the application of broad rules to particular cases sufficiently to 
make the book of much value to either lawyers or students who wish to 
find out what the law is on particular points. And when due allowance 
has been made for the difficulty of adequate presentation in so narrow 
a space, some statements seem unnecessarily vague or even misleading. 
In spite of these objections, however, the layman or the beginner, desir- 
ous of knowing what the law is like, will find the book both helpful and 
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interesting ; and this is the purpose which the author seems to have had 
primarily in mind. 


A BRIEF FOR THE TRIAL OF CiviL ISSUES BEFORE A JURY. By Austin 
Abbott. Second and enlarged edition by the publishers’ editorial staff. 
Rochester, N. Y.: The Lawyers’ Cooperative Publishing Co. 1900. pp. 
xiii, 603. This volume the publishers have seen fit to call a second edi- 
tion of Mr. Abbott’s work. But the title is a misnomer, so extensive has 
been the enlargement. While the original text has been substantially 
retained, there is unfortunately nothing to indicate where the additions 
have been made. ‘This is not only unfair to its learned author, but also 
cannot fail to lessen its value to the reader, as Mr. Abbott’s work had 
special merit in that it was prepared from the actual trial briefs of a 
careful lawyer, an advantage wanting in the work of his editors. The 
number of cases cited has been greatly increased with a view to use in 
any jurisdiction. The total omission of important English cases, how- 
ever, is to be regretted, for certainly they are still of value in modern 
American practice. A good general index is provided, but a list of the 
cases cited is dispensed with. On the whole, the book will no doubt 
find a place as a suggestive book of reference, although it is of no great 
worth as an authority. 


THE Law or BILLs, NorEs, AND CHEQUES. By Melville M. Bigelow, 
Ph. D. Second edition. Boston: Little, Brown & Co. 1900. pp. xxxi, 
349: In this edition of Mr. Bigelow’s valuable work the text has 
been largely rewritten. The opening discussion of the Law Merchant 
has been much expanded, and several new chapters have been added 
throughout the work. Numerous recent authorities are cited, and much 
valuable new matter is furnished by voluminous footnotes. Corrections 
have here and there been made in the text — for instance, in his first edi- 
tion Mr. Bigelow stated Price v. Veal to be overruled ; but in the present 
edition he acknowledges it to be generally law for the precise point de- 
cided. What greatly increases the value of the book to Americans is 
the substitution in the appendix of the New York Negotiable Instruments 
Law for the English Bills of Exchange Act, and the constant reference 
made to this statute throughout the text. Too much can hardly be said 
in favor of this edition. It furnishes us with a readable and yet concise 
treatment of an extremely technical subject. 


THE LAWIN ITs RELATION TO Puysicrans. By Arthur N. Taylor. New 
York: D. Appleton & Co. 1900. pp. iv, 550. The object of this work 
is to‘place within the reach of every physician a systematic treatment of 
those questions of law which present themselves most frequently in his 
ordinary professional work. The author seems to have done his work 
with considerable thoroughness. The main principles are fully discussed 
and the proper rules clearly laid down. Both the approved doctrine and 
the peculiar constructions adopted in the various states are illustrated by 
cases. Leading decisions are treated at length, and the notes contain 
several hundred references to cases and statutes. The book is written 
in an interesting style, and is so clear in its treatment that it may be 
easily understood by non-legal readers. While it is principally of value 
as a handbook for the physician, to afford him reliable information as to 
his legal rights and liabilities, it will also prove useful to the lawyer who 
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desires to gain a general knowledge of the main principles of medical 
law. 


Hanp-Book OF THE Law oF BILLS AND Notes. By Charles P. Nor- 
ton. Third edition. By Francis B. Tiffany. St. Paul: West Publish- 
ing Co. 1900. pp. xX, 553. The first edition of this work was published 
in 1893, the second in 1895. The principal change to be noted in the 
present edition is the addition of an appendix containing the Negotia- 
ble Instruments Law. The text of the law as here printed is that of the 
New York act, and the modifications made by the various states in which 
the law has been adopted are pointed out in the notes. Throughout the 
book the editor has inserted references to the appropriate sections of 
the law, and has also indicated any changes effected by them. These 
new features add greatly to the practical value of the work. Stand- 
ard cases to be found in certain case books in use in the law schools, 
wherever cited in the text or notes, have been indicated by being printed 
in bold type. A table of cases and an index complete the volume. This 
book should be useful equally to the student and to the practitioner. 


Manuva OF CriminaL Law. By Emory Washburn, LL. D. Third 
edition, with Notes by Marshall D. Ewell, LL. D. Chicago: Callaghan 
& Co. 1900. pp.lv, 278. This work is intended as an introduction to 
the study of criminal law. The author first deals with a few of the primary 
principles of the subject, and then briefly considers almost all common law, 
and some statutory crimes. By far the greater portion of the book is 
devoted to criminal procedure. A criminal prosecution is traced from 
beginning to end. The different contingencies which may occur at each 
stage of the proceedings are treated in sufficient detail to be of consid- 
erable value. All through the volume numerous cases are cited and text- 
books are quoted so freely that at times one feels as if he were reading 
little more than a series of selections. Nevertheless the book is on the 
whole decidedly readable. From a Massachusetts standpoint it derives 
additional value from the extensive use of the decisions and statutes of 
that state to illustrate the text. 


SociaL Justice. A Critical Essay. By Westel W. Willoughby, Ph. D. 
London and New York: The Macmillan Company. 1900. pp. ix, 385. 
The determination and application of the ethical principles underlying 
our social institutions is the object of this essay. The author first ana- 
lyzes the idea of justice as an abstract principle, and then applies what 
he determines to be the true conception to the concrete and fundamental 
economic problems. This involves a critical examination of various 
economic theories, especially those for the justification of private pro- 
perty. These criticisms and the conclusions drawn from them give the 
book its chief value. The scholarly and yet practical way in which the 
author has approached the whole problem before him will make the vol- 
ume most stimulating to the student of social problems. To the legal 
profession, the chapter dealing with the theories of Punitive Justice will 
be especially interesting. 


Owen’s Law Quizzer. By Wilber A. Owen, LL. M. Second edition. 
St. Paul: West Publishing Co. 1900. pp. v,613. The most striking 
feature of the second edition of this work is its scope, some twenty-five 
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subjects being treated. The book will doubtless be of value for the pur- 
poses of a hasty review, but only to those who are already well grounded. 
In many cases the authorities cited to sustain the answers are not wisely 
chosen, and to this may be traced most of the inaccuracies which appear 
in the text. While questions presenting concrete cases would be of more 
value to the student who uses the case system, yet the method adopted 
of asking a general question and answering it by a definition, will doubt- 
less be found useful by many who cling to the older manner of study- 
ing law. 


A SELECTION OF CASES ON THE Law or I[NsuURANCE. By Edwin H. 
Woodruff. New York: Baker, Voorhis & Co. 1900. pp. xiii, 592. The 
author in this volume has furnished us with an excellent case book. By 
omitting portions of the original reports of most of the cases printed, 
he has been able, without unduly increasing the size of the volume, to 
touch upon more questions in the law than is usual in a similar work. 
Nevertheless, this condensation has not been carried so far as in any 
way to impair the value of the book. The difficult task of selecting the 
cases has been performed with discrimination, and the general arrange- 
ment is on the whole satisfactory. An excellent index greatly adds to 
the convenience of the work. 


REPORT OF THE TWELFTH ANNUAL MEETING OF THE VIRGINIA STATE 
Bar AssociaTION, held at Hotel Chamberlain, Fort Monroe, Va., June 
17th, 18th, and 19th, 1900. Edited by Eugene C. Massie, Secretary. 
Richmond: John T. West. 1900. pp. 389. 


THE PEACE CONFERENCE AT THE HaGue. And its Bearings on In- 
ternational Law and Policy. By Frederick W. Halls, D.C. L. New 
York: The Macmillan Co. 1900. pp. xxiv, 572. Review will follow. 


AMERICAN Law. A Treatise on the Jurisprudence, Constitution, and 
Laws of the United States. By James De Witt Andrews. Chicago: 
Callaghan & Co. 1900. pp. Ixli, 1245. Review will follow. 


THE PuBLICATIONS OF THE SELDEN SOCIETY. BEVERLEY TOWN 
DocumEnts. Edited for The Selden Society by Arthur F. Leach. Lon- 
don: Bernard Quaritch. t1goo. pp. lxii, 164. Review will follow. 





